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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9244. 


CAPITAL TRANSIT COMPANY, a Corporation, 

Appellant , 

v. 

PEGGY ANN GAMBLE, et al., Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This suit was instituted by complaint filed in the District 
Court of the United States for the District of Columbia 
seeking money damages for injuries sustained as a result 
of the alleged negligent operation of defendant’s streetcar. 
Judgment for plaintiffs was entered on a verdict of the 
jury. Defendant has appealed to this Court under the pro- | 
visions of Title 17, Section 101, D. C. Code, 1940 Edition. 
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STATEMENT OF THE CASE. 

This is an appeal from a judgment entered on a verdict 
of the jury in favor of minor plaintiff and her father for 
injuries and damages sustained when minor plaintiff was 
struck by a streetcar owned by the defendant and operated 
by its servant in an allegedly negligent manner. 

The child, then five years of age, had been playing on 
the sidewalk in the proximity of furniture piled along the 
curb, when suddenly, without warning, she ran from the 
curb directly into the side front of the approaching street¬ 
car. 

The accident occurred on July 27, 1943, in the 1200 block 
of C Street, Northeast. In that block C Street is a so-called 
“one-way” street running in a westerly direction. It is 
thirty-two feet wide with one streetcar track laid in the 
center of the street (R. 9). The track being four feet eight 
inches in width, the distance from curb to the nearest rail 
of the tracks is thirteen and three-quarters feet (R. 9). The 
over-hang of the streetcar extends beyond the rail approxi¬ 
mately a foot (R. 9), thus reducing the space through 
which the child ran before colliding with streetcar to twelve 
feet and several inches. 

The minor plaintiff lived with her family on the south side 
of C Street (R. 10). She was permitted by her mother to 
play in front of the narrow row houses on that street and 
was so engaged on the day of the accident (R. 10, 11). The 
child had been cautioned to stay out of the street, and her 
mother had punished her on several occasions when she had 
disobeyed (R. 11). The mother had explained the dangers 
of running into the street which the child appeared to 
understand (R. 14,15). 

On the day of the accident, furniture from one of the 
neighboring houses had been stacked along the curb abutting 
the sidewalk on which the child had been playing (Photo¬ 
graphs, Tr. 177-180). It was from the west end of this 
furniture that the child ran. 
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Only two persons witnessed the accident, Mrs. Ernest 
Massicotte, called by the plaintiffs (R. 20-27), and Mr. 
Richard Duell, the streetcar motorman, called by the de¬ 
fendant (R. 57-76). 

Mrs. Massicotte testified that she was standing at the 
entrance to premises 1209 C Street (R. 22); that furniture 
piled along the curb extended west to the premises where 
she was standing (R. 22). She first saw the child as the 
child ran into the street from in front of the premises where 
witness was standing (R. 22, 23). She ran directly into the 
car (R. 22). She ran fast, never slowing up or looking in 
either direction (R. 25, 26). She struck the curve of the 
front of the car (R. 26). The witness was unable to say 
how far the streetcar was from the child at the time the 
child started from the curb except to roughly estimate that 
it was near premises 1213 or 1211, not “very far” (R. 23). 
The witness realized that the child “was going to get hit,” 
because the trolley was so close that “she couldn’t escape 
if she was going to keep right on going” (R. 25). 

This witness further testified that she first became aware 
that the brakes on the streetcar were being applied after 
the child was hit (R. 23, 24), but admitted that she could not 
see what effort the motorman was making to stop the car 
(R. 26), and added that the car came to a stop within a very 
short distance after the collision (R. 26). 

Plaintiffs also called as a witness Mr. John Emmett 
Johnson, who testified that he was sitting in the front 
yard of premises 1211 C Street (R. 28); that he was at¬ 
tracted by the sound of the streetcar brakes (R. 29), turned 
quickly, but by that time the streetcar had come to a stop 
(R. 30,34). He testified that he saw the child roll over once 
(R. 31, 32), and he thought that she was picked up from a 
point midway of the car (R. 32). 

Plaintiffs also called Mr. James William Cogswell, who 
testified he was reading a newspaper on the upper floor of 
premises 1217 C Street; that he heard the noise of the 
sudden application of the streetcar brakes, looked out and 
saw the child lying alongside the streetcar just to the rear 
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of the front wheels; that the streetcar was at a stop when 
he first saw it; that his automobile was parked in front of 
his house; that he took the child to the hospital in his car 
accompanied by the motorman of the streetcar; that the 
motorman informed the witness that he did not see the 
child until; she ran off the curb (R. 34, 39). 

The plaintiffs also called Mrs. William Heurich as a wit¬ 
ness. She testified that she lived at 1217 C Street; that 
furniture was piled in front of adjoining houses; that the 
infant plaintiff had been playing on that side of the block; 
that she heard the noise of the streetcar brakes and went 
out of the house, at which time the streetcar was standing 
still; that she went to the hospital with the child accom¬ 
panied by Mr. Cogswell and the operator of the streetcar; 
that the operator told her that he was sorry he had struck 
the child (R. 4(143). 

The plaintiffs thereupon rested and the defendant then 
moved for a directed verdict (R. 41) which was overruled 
(R. 53). 

Defendant then offered in evidence the following Traffic 
and Motor Vehicle Regulations (R. 54): 

“5(d). Every pedestrian crossing a roadway at any 
point other than within a marked or unmarked cross¬ 
walk shall yield the right-of-way to vehicles upon the 
roadway. 

“5(e). No pedestrian shall use any roadway be¬ 
tween intersections when a vehicle is approaching from 
either direction so as to constitute a hazard for his own 
safety, or use such roadway at any time in a negligent 
or reckless manner. ,, (Tr. 168) 

These regulations were offered as bearing on what was 
expected of a reasonably prudent operator (R. 54-57). The 
Court refused to admit the regulations (R. 57). Subse¬ 
quently the regulations were re-offered on the basis just 
stated and on the additional ground as relating to the 
contributory negligence of the minor plaintiff, but the Court 
again refused to admit them (R. 76). 
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Defendant called as a witness Mr. Richard Dnell, the. 
operator of the streetcar. He testified that the street at 
the place of the accident is narrow (R. 59); that the street¬ 
car was traveling abont ten or twelve miles per hour (R. 
59); that furniture was stacked in the tree boxes and two 
or three automobiles were parked at the curb (R. 59), their 
exact location being not recalled by him (R. 61). He 
testified that the child darted from behind the furniture and 
in front of a parked automobile (R. 59); that when he first 
saw her, she was a couple of feet into the street, at which 
time the streetcar was eight or ten feet away from her (R. 
69); that he threw on the brakes and stopped the streetcar 
as quickly as he could (R. 60, 70); that he had never made 
a test to determine in what distance a streetcar could be 
stopped at the speed indicated, but would estimate it could 
be stopped in ten to twelve to eighteen feet, depending upon 
the condition of the rails (R. 70, 71). 

Thereafter both sides rested and defendant again renewed 
its motion for a directed verdict, which was overruled 
(R. 79). 

Defendant thereupon requested the Court to grant pro¬ 
posed instruction No. 3 reading as follows (R. 93): 

“Even though you should find that the operator of the 
streetcar was guilty of negligence, nevertheless if you 
also find that the infant plaintiff was likewise guilty 
of negligence which contributed as a proximate cause 
thereof, then there can be no recovery in this case and 
your verdict must be for the defendant.” 

This requested instruction was refused (R. 84), and the ! 
Court charged the jury that “the law does not impose upon 
a child of five years any burden for negligence; that the law 
recognizes the same thing that you and I realize: that is, 
that a child of five years is apt to do almost anything—it 
is full of life and exuberance, it is thoughtless and it simply 
goes here and there. An adult in conducting himself has 
got to recognize that fact and guide himself accordingly, 
of course” (R. 88,89). 
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The defendant submitted requested instruction No. 4 
reading as follows (R. 93): 

“If you find that as soon as the motorman saw, or 
should have seen, that the infant plaintiff was going to 
run into the path of the streetcar, he then did every¬ 
thing in his power to prevent the accident, then under 
no circumstances can there be a recovery in this case, 
and it would be your duty to return a verdict for the 
defendant.” 

The Court conceded that the requested instruction stated 
the law but contended that it was misleading and refused to 
grant it (R. 83, 84). 

A modified version was then submitted by the defendant, 
designed to circumvent the alleged misleading features, 
which modified version was listed as 4-A and read as 
follows (R. 94): 

“If you find that as soon as the motorman should 
have seen that the infant plaintiff was going to run 
into the path of the streetcar, he then did everything 
in his power to prevent the accident, then under no 
circumstances can there be a recovery in this case, and 
it would be your duty to return a verdict for the de¬ 
fendant.” 

This modified version was likewise denied, the Court 
stating that it would give its own version of the law cover¬ 
ing the subject involved in the requested instructions Nos. 
4 and 4-A. The Court proposed to charge the jury as fol¬ 
lows (R. 84, 85): 

“If you find that as soon as the motorman should 
have seen that the infant plaintiff was apt to run into 
the street, he did everything in his power to prevent 
the accident, then there could be no recovery in the 
case, and the verdict would need be for the defendant.” 

Although this version was not acceptable to defendant 
(R. 85), it was not in fact given to the jury, the Court ex¬ 
plaining several days after verdict that on reflection it con- 



eluded that its own modified version was not correct (R. 
92, 93). The jury was never told in any clear fashion that, 
if the motorman did everything in his power to prevent 
the accident as soon as he should have seen the child, there 
would be no liability in the case. The Court in its charge 
covered the point in a most cursory fashion, saying that 
the matter for the jury to decide was “whether he (the 
motorman) saw the child as soon as he should have seen 
the child if he had been keeping a proper lookout; whether, 
after he saw the child, he acted as quickly as a person who 
was exercising reasonable care would act.” 

Defendant submitted requested instruction No. 5 reading 
as follows (R. 94): 

“At the place of the accident in this case, the street¬ 
car had a preferential right-of-way, and all persons 
were required by law to observe such right-of-way; and 
while operating his streetcar in a lawful manner, the 
motorman had the right to assume, until circumstances 
would have suggested the contrary to a reasonably 
prudent man, that no person would run into the path 
of his streetcar.” j 

This prayer was denied (R. 84), whereupon defendant 
requested that the substance of the prayer be covered in the i 
Court’s general charge (R. 85), which was not done. Fol¬ 
lowing the charge and before the jury retired, defendant 
again requested that the subject of preferential right-of- I 
way and the operators right to assume compliance with the 
law be covered, but such request was again denied (R. 90). 

Defendant was denied (R. 84) requested instruction No. 6 
reading as follows (R. 94): 

“If you find that the motorman of the streetcar was 
suddenly confronted with an emergency not of his own 
making, then he should not be held to the same degree | 
of care which comes only with calm deliberation. And 
if you find that, confronted with such a sudden emer-1 
gency, he acted as a reasonably prudent person might \ 
have acted under the same circumstances, then you 
should find in favor of the defendant, even though you | 
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also find that a wiser course might have been suggested 
had there been time for more carful consideration of the 
situation confronting the motorman.” 

The substance of this instruction was again requested 
before the jury retired but was refused (R. 9Q). 

The Court did not indicate in its charge what factors 
should be considered by or guide the jury in fixing damages 
should they find for the plaintiffs. After deliberating for 
some time, the jury returned, requesting further instruc¬ 
tions about damages, the Foreman saying: “We would 
like to have instructions about the amount. Can we specify 
the amount ,, (R. 90). The Court thereupon told the jury 
that for the infant plaintiff they could find a verdict in no 
greater amount than twenty-five thousand dollars, and for 
the father in no greater amount than ten thousand dollars 
(R. 90, 91). Defendant then requested that the jury be told 
of the elements to be weighed in assessing damages, but 
this request was refused (R. 91). 

The jury returned a verdict in favor of both plaintiffs, and 
judgment thereon was entered in their favor. Defendant 
then moved for judgment notwithstanding the verdict as 
provided by Rule 50 of the Federal Rules of Civil Pro¬ 
cedure, and, if denied, for a new trial (R. 7). This motion 
was denied (R. 8). 

STATEMENT OF POINTS. 

1. The Court should have directed a verdict for de¬ 
fendant and, failing this, should have granted defendant’s 
motion for judgment notwithstanding the verdict. 

2. The Court erroneously excluded the Traffic Regula¬ 
tions governing the movement of vehicles and pedestrians 
at the place of this accident. 

3. The Court erroneously refused to grant defendant’s 
requested instruction No. 5, regarding the preferential 
right-of-way of defendant’s streetcar. 
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4. The Court erroneously refused defendant’s requested 
instruction on contributory negligence, and erroneously in¬ 
structed the jury that, as a matter of law, the minor plaintiff 
could not be guilty of contributory negligence. 

5. The Court erroneously charged the jury that, as a 
matter of law, adults must anticipate that a child of five is 
apt to do almost anything and go anywhere and adults must 
recognize that fact and guide themselves accordingly. 

6. The Court erroneously refused to grant defendant’s 
requested instructions No. 4 and 4-A, to the effect that de¬ 
fendant was not liable if the motorman did all in his power 
to stop the car as soon as he saw or should have seen the 
plaintiff. 

7. The Court erred in refusing to grant defendant’s re¬ 
quested instruction No. 6 regarding the degree of care re¬ 
quired of the operator of a vehicle suddenly confronted with 
a sudden emergency not of his own making. 

8. The Court erred in failing and refusing to instruct on 
the elements to be considered in awarding damages. 

SUMMARY OF ARGUMENT. 

1. The evidence offered by plaintiffs established no negli¬ 
gence on defendant’s part but, on the other hand, showed 
that minor plaintiff ran from the curb into the path of the 
streetcar when the latter was too close to avoid the col¬ 
lision. The Court overruled defendant’s motion for di¬ 
rected verdict made at the conclusion of plaintiff’s case, 
and the evidence thereupon offered by defendant likewise 
showed that defendant’s motorman was free of negligence 
and powerless to prevent the accident. Under such circum¬ 
stances the case should not have been submitted to the jury, 
but, having done so, the Court should have thereafter 
granted defendant’s motion for judgment notwithstanding 
the verdict. 
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2. The regulations prohibiting pedestrians at the point 
of this accident from using the roadway when a vehicle was 
approaching so close as to constitute a hazard, and accord¬ 
ing vehicles at the place of this accident the right-of-way 
over pedestrians, should have been admitted in evidence. 
These regulations were offered not only with regard to the 
contributory negligence of minor plaintiff, but also as bear¬ 
ing on the degree of speed, control, and lookout which would 
be expected of a reasonably prudent operator under the 
circumstances. 

3. The Court should have granted defendant’s requested 
instruction No. 5, regarding the preferential right-of-way 
of defendant’s streetcar, and the right of the motorman 
while operating his streetcar lawfully to assume, until 
circumstances would have suggested the contrary to a rea¬ 
sonably prudent man, that no person would ignore the 
right-of-way. 

This request, like the traffic regulations, was sought not 
only with regard to minor plaintiff’s contributory negli¬ 
gence, but as bearing on whether the operation of the street 
car in question was what would be expected of a reasonably 
prudent man under the same circumstances. 

4. The Court should have submitted to the jury under the 
evidence in the case the question whether the minor plaintiff, 
then five years of age, was capable of exercising some de¬ 
gree of care for her own safety and failed to do so. The 
evidence showed that she had appreciation of the dangers 
of running into the street, and sufficient discretion to avoid 
those dangers to the extent that her mother permitted her 
to play unattended on the sidewalk of the street where 
defendant’s cars were operated. The question of her con¬ 
tributory negligence should have been submitted to jury 
under appropriate instructions. The Court erroneously re¬ 
fused to submit the question to the jury and erroneously 
charged that, as a matter of law, minor plaintiff was free of 
contributory negligence. 
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5. Regardless of whether minor plaintiff was legally 
capable of contributory negligence, it was error for the. 
Court to charge the jury as a fact that a child is apt to do 
almost anything and go anywhere, and that adults must 
recognize that “fact,” and guide themselves accordinglvj 
Such instruction obviously referred to the action of minoif 
plaintiff in running into the street. Whether, under all th4 
circumstances of this case, the minor plaintiff was apt tci 
run into the street and whether the motorman should have 
anticipated such an occurrence, were factual matters exf 
clusively within the province of the jury. Determination of 
those matters by the Court was error. 

j 

6. The crux of defendant’s position was that, as soon at 
the motorman saw or should have seen that the child was 
going to run into the path of the streetcar, he did everything 
in his power to avoid the accident but without success. De¬ 
fendant’s requested instructions Nos. 4 and 4-A outlining 
this theory were denied. The Court never clearly charged 
the jury on this obviously correct statement of the law. 

7. The defendant was entitled to an instruction dealing 
with the duty imposed upon one suddenly confronted witjh 
an emergency not of his own making. 

8. In its initial charge the Court should have identified 
the elements of damage to be weighed by the jury in the 
event of a finding for plaintiffs, and failing this, it was error 
to refuse such a request by defendant’s counsel when the 
jury returned for additional instructions regarding dam¬ 
ages, at which time the Court advised the jury only of the 
limits sued for, and admonished them not to return a verdict 
in excess of such limits. 


ARGUMENT. 

1. The only significant evidence as to the occurrence iof 
the accident was offered through Mrs. Massicotte, called 
by plaintiffs, and through the motorman, Mr. Duell, called 
by the defendant. These were the only eye-witnesses. Both 
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testified that the child ran from the curb at the west end 
of the furniture into the street; that she ran fast. Mrs. 
Massicotte was unable to say how far in feet the streetcar 
then was from the point of the collision when the child ran 
from the curb, but said that it was not far and was, in fact, 
so close that she knew the child would be hit if she con¬ 
tinued. When pressed, she roughly estimated that the 
streetcar was in front of the premises 1211 or 1213 C Street, 
the row houses twelve to fourteen feet wide next adjoining 
that from in front of which the child ran. 

The motorman estimated that the car was eight or ten 
feet away when the child was first seen; that he was then 
traveling ten to twelve miles per hour; that never having 
made a test as to stopping distance, he could not accurately 
estimate the space required in which to bring his car to 
a stop, but judged that it would be ten to twelve to eighteen 
feet, depending on the condition of the rails; that he did 
all in his power to stop the car as quickly as possible but 
was unable to do so. 

Mrs. Massicotte testified that she did not become con¬ 
scious of the application of the brakes until the child was 
struck. She conceded that the streetcar did not go far 
after the accident and that she could not see within the 
car to determine what effort the motorman was making to 
apply the brakes. When recognition is given to the physical 
fact that a vehicle traveling ten to twelve miles per hour 
traverses approximately fifteen to eighteen feet in a second, 
it is difficult to see how a motorman could be expected to 
react to the sudden appearance of a child in time to ap¬ 
preciate the danger, set in motion the mechanical devices 
necessary to apply the brakes, and have them take effect 
to so reduce the speed of the car in the short time that a fast 
running child covers thirteen feet, that the reduction in 
speed could be reliably observed by a person under the 
stress of witnessing a collision. It is significant that Mrs. 
Massicotte, as well as the other witnesses, testified that the 
street car stopped in a very short distance. 
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The burden of proof to establish negligence was upon the, | 
plaintiff. Having failed to establish such negligence, the 
lower Court should have directed a verdict. As said by 
this Court in Jackson v. Capital Transit Company , 69 App. 

D. C. 147, 99 F. (2d) 380, where, as here, a pedestrian went 
onto the tracks when the street car was too dose to be | 
stopped: 

‘ ‘The burden being upon the plaintiff ‘to establish 
the negligence and injury alleged; • • * if the evidence 
failed adequately to support either element, defendant’s 
motion should have been granted. ’ Gunning v. Cooley, 
281 U. S. 90, 95; 50 S. Ct. 231, 233 ; 74 L. EdL 720. 
The practice of directing verdicts when there is only a 
scintilla of evidence ‘not only saves time and expense, 
but “gives scientific certainty to the law in its applica- | 
tion to the facts and promotes the ends of justice.” ’ ! 
Penn. R. R. v. Chamberlain, 288 U. S. 333, 343 ; 53 S. 
Ct. 391, 394, 395; 77 L. Ed. 819.” 

! 

The lower Court having let this case go to the jury, it 
should have set aside the verdict and entered judgment for 
the defendant under Buie 50(b) of the Federal Buies of Civil 
Procedure, as approved in Roberts v. Capital Transit Com¬ 
pany, 76 U. S. App. D. C. 367.131 F. (2d) 871, where, as in 
this case, the jury returned a verdict for plaintiff who 
stepped in front of a streetcar which was too dose to be 
brought to a stop before striking her. 

2. The Court should have admitted in evidence the traffic 
regulations prohibiting pedestrians from using the roadway ! 
between intersections when a vehicle was approaching so 
close as to constitute an immediate hazard, and according l 
vehicles on that part of the roadway the right-of-way over 
pedestrians. 

The lower Court, having tafcen the position that minor 
plaintiff was incapable as a matter of law of contributory 
negligence, excluded these regulations on the apparent 
theory that, no duty being imposed upon the child to com¬ 
ply with the regulation, there could be no correlative right 
in the motorman. 
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By the same logic a motorist who had approached a light- 
controlled intersection would be foreclosed from showing 
that the light was green, according him by regulation the 
right-of-way over other traffic, in a suit arising out of a 
collision with a horse-drawn wagon which the motorist 
could not observe was driverless until too late to avoid the 
collision, since a horse is incapable of contributory negli¬ 
gence. 

In the hypothetical case just mentioned, the color of the 
traffic light and the rights which ordinarily accrue there¬ 
from would be material and influential factors, if not con¬ 
trolling, in the determination by a jury whether the motorist 
had exercised reasonable care. Certainly a motorist ap¬ 
proaching a light-controlled intersection, observing a green 
light, would not be expected to maintain the same speed, 
look-out and control, as one approaching an intersection not 
controlled by lights, or an intersection where, under the 
law, he did not have the right-of-way. This would appear 
to be true regardless of whether the collision involved a 
horse, a child or another motorist. 

Conceding arguendo that no duty was imposed upon the 
child, nevertheless a reasonably prudent operator would 
not be expected to observe the same speed, lookout and con¬ 
trol while on that part of the roadway where he is ac¬ 
corded the right-of-way over those persons capable of ob¬ 
serving it, as he would on that part of the highway at which 
all pedestrians have the right-of-way over him or where 
neither might have any right-of-way. It was on this basis, 
as well as relating to plaintiff’s contributory negligence, 
that the regulations were offered in evidence. The regula¬ 
tions are factors which would influence a reasonably pru¬ 
dent operator and, therefore, they are factors which the 
jury should have weighed in considering whether the opera¬ 
tion in this case was such as might have been expected from 
a reasonably prudent man. Any ruling to the contrary is 
blind to reality. 
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Apart from the apparent admissibility of the regulations 
on the ground just mentioned, the theory of the lower Court 
upon which they were excluded is without foundation. As 
previously stated, the lower Court’s ruling proceeded on 
the theory that there was no duty on the part of the child 
to observe the regulations since the child was incapable of 
doing so, from which the Court concluded that since the 
child had no duty the motorman could enjoy no correlative 
right. This argument is predicated on a false premise since 
it loses sight of the settled principle that a parent is duty- 
bound to control the acts of the child where the child, be¬ 
cause of its age, is incapable of exercising the control re¬ 
quired by law. Thus, a parent is liable for the consequences 
of failure to exercise control over a child which the parent 
knows, or in the exercise of due care should know, will cause 
injury to another in the absence of such control. Davis v. 
Gavalas, 37 Ga. App. 242,139 S. E. 577; Stewart v. Swartz , 
57 Ind. App. 249,106 N.E. 719, Haver son v. Noker , 60 Wis. 
511,19 N.W. 382. 

It is not here urged by defendant that the negligent 
failure of the parent to maintain that control over the child 
which the latter was incapable of exercising on its own be¬ 
half is imputable to the child, thereby barring recovery 
by the latter; but the duty of the parent is cited as the basis 
giving rise to the correlative right in the motorman. If the 
child was incapable of appreciating the requirements of the 
law, then the parent was duty-bound to see that the child 
did not do that which was prohibited. 

3. Defendant requested by written instruction No. 5, and 
orally before and after the charge, that the jury be in¬ 
structed regarding the preferential right-of-way of the 
streetcar, and the right of the motorman to assume com¬ 
pliance with the law. These requests were uniformly de¬ 
nied, apparently on the same theory that the regulations 
were excluded. 

That streetcars have a preferential right-of-way is no 
longer open to discussion. Such has been the ruling of this 
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Court on numerous occasions. Jackson v Capital Transit 
Co., 69 App. D. C. 147, 99 F. (2d) 380, supra; Kelly Furni¬ 
ture Co. v. Washington Rwy. & Flee. Co., 64 App. D. C. 215, 
76 F. (2d) 985; Washington Rwy. & Flee. Co. v. Chapman, 
62 App. D. C. 140, 65 F. (2d) 486; Washington Rwy. & Elec. 
Co. v. Upperman, 47 App. D. C. 219; Capital Transit Co. v. 
Crump, 35 App. D. C. 169; Capital Transit Co. v. Apple, 
35 App. D. C. 599; Hall v. The District of Columbia, 33 App. 
D. C. 80; City & Suburban Rwy. v. Cooper, 32 App. D. C. 550. 

The propriety of the requested instruction would appear 
to be controlled by the same considerations relating to the 
admissibility of the proffered traffic regulations. Although 
not dealing with a child, this court in Jackson v. Capital 
Transit Co., 69 App. D. C. 147, 99 F. (2d) 380, supra, stated 
that, unless a motorman be permitted to assume that his 
right-of-way will be respected, streetcar traffic could not be 
maintained in crowded cities. 

4. Under the evidence in this case, the Court should 
have submitted to the jury, as requested by defendant, the 
question of minor plaintiff’s contributory negligence. 

Minor plaintiff was five years of age at the time of the 
accident She lived on the street where the accident oc¬ 
curred. On that and previous occasions she was permitted 
by her parents to play unattended on the sidewalk. The 
streetcar tracks were nearby. From this the jury could, 
certainly have inferred that her development must have 
convinced the parents that minor plaintiff was sufficiently 
cognizant of the danger of running into the street and pos¬ 
sessed of sufficient discretion that she would refrain from so 
doing. Only on two prior occasions, to the mother’s 
knowledge, had the child ventured into the street, and for 
this the mother punished her, the significance of which the 
child apparently understood. In view of this evidence, it 
was error for the Court to charge the jury as a matter of 
law that the child was incapable of contributory negligence. 

Age in itself is not the determinative factor regarding a 
child’s capacity for contributory negligence. A child’s de- 
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velopment measures the responsibility it must exercise for 
its own safety. ( It is influenced by experience, training, and 
other factors. Age is but one indication of that develop¬ 
ment. See Hoy v. Tornich, 199 Cal. 545,250 Pac. 565 (action 
for injury to six-year old boy struck by automobile); 
Marfyak v. New England Transportation Co., 120 Conn. 46 
179 At. 9 (involving boy five and one-half years old); 
Nichols v. Grunstein, 105 N. X L. 363,144 At. 593 (child about 
seven struck by truck); Davis v. Bailey, 162 Okla. 86,19 Pac. 
(2d) 147 (child six struck by truck); and Johnson v. Rut- ' 
land R. Co., 93 Vt. 132,196 At. 682 (child six years and tiitia 
months struck by train). 

The same rule was recognized by the Supreme Court of 
the United States establishing the law applicable to the Dis¬ 
trict of Columbia. In Baltimore & Potomac R. Co. v. Cum¬ 
berland, 176 U. S. 232, the Court considered the alleged 
contributory negligence of a boy aged twelve but having the 
mental development of a child of only six or seven. In sug¬ 
gesting that age is only a guide to the determination of a 
child’s development and must yield where the evidence 
shows a discrepancy between that age and the average de¬ 
velopment of children of like age, the Court said (p. 238): 

“In determining the existence of such negligence, we 
are not to hold the plaintiff liable for faults which arise 
from inherent physical or mental defects, or want of 
capacity to appreciate what is and what is not negli¬ 
gence, but only to hold him to the exercise of such 
faculties and capacities as he is endowed with by nature 
for the avoidance of danger. * * * Hence the plaintiff 
is liable only for the proper use of his own faculties, 
and what may be justly held to be contributory negli¬ 
gence in one is not necessarily such in another. There 
is no hard and fast rule applicable to everyone under 
like circumstances. To an adult, in full possession of 
his mental and physical powers, one standard may be 
- applied; to a boy, particularly if he be of limited intel¬ 
ligence, another standard; and to an infant not sui juris j 
and totally ignorant of danger, still another.” 


i 
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Neither the Supreme Court of the United States nor this 
Court has ever taken the view expressed below that a child 
of five is incapable as a matter of law of exercising any care 
whatsoever for its own safety. As indicated by the opinion 
just quoted, such rule would apply only to infants “totally 
ignorant of danger. * ’ With respect to a child having some 
appreciation of danger, the opinion clearly indicates that 
the child’s contributory negligence must be resolved by 
the jury. Speaking of a child with the mental development 
of one six or seven years of age, the Court said (p. 241): 

“* * # we have no doubt that in the case under con¬ 
sideration such care should have been used as the na¬ 
ture of the case required, and the intellectual capacity 
of the plaintiff admitted. But these were all questions 
for the jury, and were conclusively answered by the 
verdict. We cannot say that the court should have 
taken the case from the jury, or that it erred in any 
material particular . 7 7 

In Washington & Georgetown R. Co. v. Gladmon, 82 U. S. 
401, 21 L. Ed. 114, the Supreme Court, there dealing with a 
child of seven, said: 

••Of a child of three years of age, less caution would 
oe required than of one of seven; and of a child of 
seven less than of one of twelve or fifteen. The caution 
required is according to the maturity and capacity of 
the child, and this is to be determined in each case by the 
circumstances of that case.” 

The Supreme Court case just cited was quoted with ap¬ 
proval by this Court in The Metropolitan R. Co. v. Falvey, 
5 App. D. C. 176, in which it was held that a child about four 
years of age was not guilty of contributory negligence as a 
matter of law; but the Court clearly indicated that it might 
have been capable of some caution. Such being the rule, 
it obviously is within the province of the jury to determine 
whether under all the circumstances of each particular case 
that caution was observed of which the child was capable. 
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This Court and the Supreme Court having settled the law 
of this jurisdiction, there would appear to be no need to 
examine holdings elsewhere. However, a similar ruling was 
made in Comardo v. N. T. State Railways, 247 N. Y. Ill* 
159 N.E. 879, where a boy four years and ten months of age, 
as in the instant case, ran into the street and was struck by a 
streetcar. The Trial Court submitted to the jury the ques¬ 
tion of the child’s contributory negligence. Affirming such 
ruling, the New York Court of Appeals said: 

“True, there are cases where an infant plaintiff in¬ 
jured by the negligence of another is so young that, 
even though we recognize individual variations in chil- | 
dren of the same age, the only reasonable inference is 
that the child was incapable of realizing or avoiding 
the danger of injury. Only in such a case may we say 
that a child is non sui juris, as a matter of law. 

“An examination of the cases in which the courts | 
have decided as a matter of law either that a particular j 
child was non sui juris, or, on the other hand, that in the 
absence of evidence to the contrary, the inference must 
be drawn that a particular child was capable of exer- j 
cising some care or even the same care as an adult, 
shows that no rule of thumb can be deduced which is ap¬ 
plicable to all cases. Determination whether under the 
particular circumstances in each case reasonable men 
might differ as to the inferences which can be drawn is 
decisive of whether upon the evidence a question of fact j 
or law is presented * * *. ; | 

“Only where the circumstances admit of only one in- j 
ference may the courts decide as a matter of law what 
inference shall be drawn # * # . 

“Determination of the degree of care which may be 
expected of children is based upon facts which the 
jury can weigh in the light of their experience at least 
as well as judges. It does not require any special 
training or learning which judges are supposed to 
possess in higher degree. ” 

In Wabnick v. Dry Dock Co., 112 App. Div. 4, 98 N. Y. S. 

38, involving a child five years and two months of age, 
struck by the defendant’s streetcar, the Supreme Court 
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of New York, Appellate Division, reversing the Trial Conrt 
for not submitting the question of the child’s contributory 
negligence to the jury, said: 

“The court thus took entirely from the jury any con¬ 
sideration of the contributory negligence of the child or 
of her parents in allowing her to go unattended on the 
street. This was error which requires reversal of the 
judgment. A bright child of five years allowed by its 
parents to play in the public street is not as a matter 
of law absolutely relieved from the obligation of exer¬ 
cising while in the street any care in relation to the 
vehicles properly there.” 

To like effect are the following cases involving five-year- 
old children: Carrillo v. Helms Bakeries, 6 Cal. App. (2d) 
299, 44 Pac. (2d) 604; Marfyak v. New England Trans¬ 
portation Co., 120 Conn. 46, 179 At. 9, supra; Hamlin v. 
Bragg, 128 Me. 358,147 At. 602; Samson v. Abrahamson, 275 
Mass. 477,176 N.E. 199; Paducah Street Rwy. Co. v. Adkins, 
Mdm’r., 14 Ky. L. Rep. 425; Hannula v. Duluth & I. Range 
Rwy. Co., 130 Minn. 3, 153 N.W. 250; Bottum 7 s Adm. v. 
Hawks, 84 Vt 370, 79 Atl. 858. 

The rule to be gleaned from these and other cases requires 
that a child who has reached a state of development where 
it is capable of some caution and discretion, must exercise 
those factors for its own safety to the extent which would 
reasonably be expected in similar circumstances from chil¬ 
dren of like age, intelligence, development and experience. 
The extent of development of a particular child and the 
question whether under the facts of each case the child 
utilized that care for its own safety of which it was capable, 
are matters for jury determination. The Court errone¬ 
ously ruled on them in this case.as questions of law, thus 
invading the exclusive province of the jury. 

5. The lower Court charged the jury that “The law recog¬ 
nizes the same thing that you and I recognize: that is, that a 
child of five years is apt to do almost anything. It is full 
of life and exuberance, it is thoughtless, and it simply goes 


here and there. An adnlt in conducting himself has got to i 
recognize that fact and guide himself accordingly, of 
course.” 

Whatever may be the law or fact regarding the capacity 
of a five year old child for contributory negligence, it was 
error to instruct the jury, in effect, that the motorman was 
chargeable as a matter of law with recognition that the 
minor plaintiff would “go here and there,” meaning, since 
otherwise it would be without significance, that she would 
run in front of the streetcar. Conceding, arguendo, that 
minor plaintiff was legally incapable of contributory negli¬ 
gence, it does not follow, as charged, that the motorman was 
duty-bound as a matter of law to recognize that she would 
run into the path of his streetcar. What the motorman 
should have anticipated under all the circumstances was 
clearly a matter exclusively within the province of the jury. 
The Court’s charge was not a comment upon the evidence l 
but a binding charge as to what the motorman should have I 
anticipated regarding the actions of minor plaintiff. 

A similar situation arose in Camardo v. N. Y. State Rail¬ 
ways, 247 N. Y. Ill, 159 N.E. 879, supra, where a child four 
years and ten months of age ran into the path of a streetcar.! 
The Court dealing with the,present problem said: 

“Perhaps the jury might have found that a reason¬ 
ably prudent motorman should have anticipated that 
children would play in the street and might run in front 
of a moving car, but it cannot be said as a matter of 
law that the motorman ought to have anticipated such 
possibilities.” 

6. The crux of appellant’s defense was that the motorman 
did all in his power to avoid the accident as soon as he saw 
or should have seen that the child was going to run into his 
path. Requested instruction No. 4 to this effect was sub¬ 
mitted to the Court. The Court conceded that it both 
understood the instruction and that the instruction was a I 
correct statement of law, but on the ground that it would be 
misleading to the jury, refused to grant it Substantially 
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similar expressions have been used by this Conrt without 
confusion to those reading the opinions. Jackson v. Capital 
Transit Company , 69 App. D. C. 147, 99 F. (2d) 380. Never¬ 
theless, defendant then offered the modification contained in 
requested instruction No. 4-A, stating the law less favor¬ 
ably than defendant was entitled, but hoping thereby to 
eliminate the supposed confusion. This likewise was de¬ 
nied, the Court saying that it would charge the jury that if, 
as soon as the motorman should have seen that the infant 
plaintiff was “apt” to run into the street, he did everything 
in his power to prevent the accident, then there could be no 
recovery. 

This version of the law was not acceptable to the defend¬ 
ant because the duty to make an emergency stop arises when 
a reasonably prudent operator observes or should observe 
that a person is “going” to run into his path, not when he 
observes that such person is ‘ ‘ apt ” to do so. Observing that 
a child is “apt” to run into one’s path, a motorist prepares 
to stop in the event of such conduct, but he endeavors to stop 
when he observes that the child is “going” to run into his 
path. 

The Court even failed to charge its own version, later 
saying that that such version was an incorrect statement of 
the law. 

Although the Court’s charge hinted at the issue to be de¬ 
cided by the jury, defendant was entitled to a clear instruc¬ 
tion expressing the theory of its defense. 

7. Defendant by Requested instruction No. 6 (R. 94) 
asked that the jury be instructed as to the degree of care 
imposed upon one suddenly confronted with an emergency 
not of his own making. The court denied this request. Such - 
is the law as stated by this Court in Gatton v. CuUvns, 78 
U. S. App. D. C. 170,138 F. 2d 425. 

8. Nowhere in the Court’s charge was mention made as to 
the elements of damage to be considered by the jury in the 
event of a finding on behalf of the plaintiffs. After con¬ 
sidering its verdict, the jury returned, seeking additional 


instructions, the foreman saying, 4 4 We would like to have 
instructions about the amount. Can we specify the 
amount?” The Court thereupon advised the jury of the 
outside limits sued for,—twenty-five thousand dollars in 



father. The Court refused the request of defendant to in¬ 
struct the jury as to the elements of damage to be weighed 
by them. j 

The court thus refused to enlighten the jury with respect 
to that phase of the law as to which the jury was entitled 
to enlightenment, and insisted upon giving the jury that in¬ 
formation which should have been kept from it. McGovern 
v. Interurbcm Ry. Co., 136 Iowa 13, 111 N.W. 412,13 L. R. A. 
(N.S.) 476; Chicago, B. <& Q. Ry. Co. v. Krayenbuhl, 65 Neb. 
889, 91 N.W. 880, 59 L.RJL 920. 

CONCLUSION. ! 

For the reasons enumerated above, the judgment should 
be reversed. 

I 

[ 

Respectfully submitted, 

i 

Howard Boyd, 

Attorney of Appellant. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

t 

1 Filed Jul 17 1944 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 25067 

Peggy Ann Gamble, an infant by her next friend and father, 
Chables F. Gamble, 1219 C Street, N. E., Washington, 
D. C., Charles F. Gamble, 1219 C Street, N. E., Wash¬ 
ington, D. C., Plaintiffs y 

vs. 

Capital Transit Company, Inc., 36th & M Streets, N. W., 
Washington, D. C., Defendant. 

Complaint for Personal Injuries to Child Struck by 

Street Car 

1. The claim for relief herein on behalf of the plaintiff 
against the defendant is for an amount in excess of $3,000.00 
and within the jurisdiction of this court. 

2. On to-wit July 27,1943, the plaintiff, Peggy Ann Gam¬ 
ble, was struck by a street car on C Street, N. E. in the 1200 
Block by a street car owned by the Capital Transit Com¬ 
pany, Inc. and operated by one of their agents or employ¬ 
ees. The defendant did carelessly, recklessly and negli¬ 
gently operate said street car in such a manner as to cause 
it to collide with the said child crossing the street as afore¬ 
said. Said street car travelling in a westerly direction on C 
Street w~as driven at an unreasonable rate of speed and the 
said operator failed to keep a proper lookout and failed to 
keep said street car under proper control and was otherwise 
careless in the said operation of said street car, and did 
violate the traffic and motor vehicle regulations for the Dis¬ 
trict of Columbia, then and there, in full force and effect 
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of law, and caused the said street car to strike the 

2 said child with great force and violence. Defendant 
also finding the said child in a position of danger and 

having the last opportunity to prevent injury to the said 
child failed and neglected to do so and as a result thereof, 
caused the said child to sustain serious and permanent 
physical injuries. 

3. The injuries sustained by the plaintiff, Peggy Ann 
Gamble, consisted of numerous bruises, contusions and lac¬ 
erations of her head, body and limbs, with permanent scars 
resulting therefrom; the plaintiff suffered a concussion of 
the brain and shock and was admitted to the hospital with 
a delirium. Her back had contusions with brush bums on 
the right side of three by four inches. Plaintiff suffered 
very severe contusions and abrasions of the right forehead 
two by two inches. Plaintiff suffered abrasions and brush 
bums of the left face and cheek two by four inches, and the 
right cheek and ear one by three inches and likewise suf¬ 
fered a left brush bum about the patella two by two inches. 
Plaintiff also suffered a severe trauma to the right thorax 
with fractures of the 3rd, 4th, 5th, 6th, 7th, and 8th right 
ribs posteriorly. Plaintiff was hospitalized and confined to 
bed for a considerable period of time and was immobilized 
by strapping of adhesive to her right chest. The plaintiff 
sustained severe shock, with permanent injury to her ner¬ 
vous system and body and she sustained a very severe and 
exquisitely painful injury to her back and ribs. As a result 
of the aforesaid injuries, plaintiff has been limited in her 
movements and has suffered and will in the future continue 
to suffer from headaches and impairment of her equilibrium 
as a result of her injuries; and she was otherwise injured 
and she suffered and in the future will continue to suffer 
great physical and mental pain and anguish and has lost 
considerable time from her usual and daily occur- 

3 rences and as a result of the said injuries the plain¬ 
tiff, Charles F. Gamble, has lost considerable time 

from his employment and has incurred large expenses for 
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medical, hospital, snrgical, x-ray, nursing treatment and 
medicines. 

Wherefore, the plaintiff, Peggy Ann Gamble, demands 
judgment against the plaintiff in the sum of $25,000.00. 

Wherefore, the plaintiff, Charles F. Gamble, demands 
judgment against the defendant in the sum of $10,000.00. 

Morris Benson 
Mobris Benson 
Attorney for Plaintiffs 

Jury Trial Demanded of All the Issues Herein. 

i ' ^ 

Morris Benson 
Morris Benson 
Attorney for Plaintiffs 
203, Woodward Building, 

Exe. 8500-01 
Washington, D. C. 


4 Filed Aug 2 1944 

Answer 

Now comes the defendant, by its attorneys, and for an¬ 
swer to the complaint filed herein says: 

1. It admits that it is a corporation and a common carrier 
of passengers within the District of Columbia and was op¬ 
erating one of its street cars at the time and place alleged 
but it denies each and every other allegation in the com¬ 
plaint contained. 

2. For a further defense to the complaint filed herein it 
avers that the injuries and damage, if any, sustained by the 
plaintiffs were caused by the negligence, or, in the alterna¬ 
tive, the contributory negligence of the plaintiffs. 

Edmund L. Jones 
Edmund L. Jones 
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Copy of above Answer mailed to opposing counsel this 
2nd day of August, 1944. 

Bowen and Kelly 
By H. W. Kelly 
H. W. Kelly 
R. E. Lee Goff 
Attorneys for Defendant. 

929 E Street, N. W., 
Washington, D. C. 


5 Filed Dec 11 1945 

Verdict and Judgment 

This cause having come on for hearing on the 10th day 
of December, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: * I 

William H. Vincent Michael Ihre 

Harrison T. Randolph Edward V. Pearson 

Charles J. Tobin Michael J. Grad 

Jeannette M. Trust Russell C. Wade 

William A. Schrider Mildred D. Mason j 

William A. Clark Chester E. Martin 

I 

I 

who, after having been duly sworn to well and truly try the 
issues between Peggy Ann Gamble, an infant by her next 
friend and father Charles F. Gamble, plaintiff and Capital 
Transit Co. Inc., defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 11th day of December, 1945, that they find the issues 
aforesaid in favor of the plaintiff and that the money pay¬ 
able to him by the defendant by reason of the premises is 
the sum of $1,000. 


i 

i 


i 
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Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of One Thousand Dollar* to¬ 
gether with costs. 

Chabi.es E. Stewart, 

Cleric, 

By James M. Parsons, 

Assistant Clerk. 

By direction of 

Justice T. Aran Goldsborough 


6 Filed Dec 111945 

Verdict and Judgment 


This cause having come on for hearing on the 10th day 
of December, 1945, before the Court and a jury of good and 
lawful persons of this district, to wit: 


William H. Vincent 
Harrison T. Randolph 
Charles J. Tobin 
Jeannette M. Trust 
William A. Schrider 
William A. Clark 


Michael Hire 
Edward V. Pearson 
Michael J. Grad 
Russell C. Wade 
Mildred D. Mason 
Chester E. Martin 


who, after having been duly sworn to well and truly try the 
issues between Charles F. Gamble, plaintiff and Capital 
Transit Co. Inc., defendant, and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 11th day of December, 1945, that they find the issues 
aforesaid in favor of the plaintiff and that the money pay¬ 
able to him by the defendant by reason of the premises is 
the sum of $175. 
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Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of One Hundred and Seventy 
Five Dollars together with costs. 

Charles E. Stewart, 

Clerk, 

By James M. Parsons, 

Assistant Clerk . 

By direction of 

Justice T. Alan Goldsborough 

7 Filed Dec 18 1945 

Motion for Judgment and, if Denied, for New Trial 

Comes now the defendant, pursuant to Rule 50 of the 
Federal Rules of Civil Procedure, and moves the Court to ! 
set aside the verdict and judgment entered herein and to 
enter judgment on its behalf; and, defendant further moves 
the Court, should its motion for judgment be denied, to 
grant a new trial, all for the reasons hereinafter stated: 

1. There was no evidence of negligence on the part of 
the defendant. 

2. At most, the evidence of negligence, if any, amounted 
to no more than a scintilla not justifying the submission 
of the case to the jury. 

3. The Court erred in refusing to admit in evidence the 
traffic regulations proffered by the defendant. 

4. The Court erred in denying the requested instructions 
submitted by the defendant. 

5. The Court erred in making certain remarks regarding 
the statement made by the motonnan to the company. 

6. The Court erred in refusing to advise counsel, upon 
request, of the principles of law applicable to the case. 

7. The Court erred in instructing the jury that infant 
plaintiff was incapable as a matter of law of being guilty 
of contributory negligence. 
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8. The Court erred in refusing to instruct the jury, upon 
request of counsel for the defendant, as to (a) the preferen¬ 
tial right-of-way of the street car; (b) the right of the mo- 
torman to assume, until facts would have suggested other¬ 
wise to a reasonably prudent man, that the right-of-way 
would be observed; (c) the duty of the motorman con¬ 
fronted with a sudden emergency not of his own mak¬ 
ing. 

8 9. And for other reasons which will be urged at 

the time of the hearing of this motion. 

Hogan & Hartson 
By Howard Boyd 

Edward B. Williams 
Attorneys for Defendant 
810 Colorado Building 
Washington, D. C. 


9 Piled Jan 3 1946 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by The Capital Transit Co., for a new trial, it is this 3rd 
day of January, 1946, ordered that said motion be, and the 
same is hereby overruled. 

Charles E. Stewart, 

Cleric, 

By James M. Parsons, 

Deputy Cleric. 

By direction of 

Justice T. Alan Goldsborougm 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

14 Mr. Mclnerney: I imagine, your Honor, that we 
will ultimately have a diagram. If counsel and I 
can agree on the measurements, this might be a good time 
to draw a diagram. 

Mr* Boyd: I have no objection to that. 

Mr. Mclnerney: Do you have one? 

Mr. Boyd: No, we haven’t one prepared. 

Mr. Mclnerney: What stipulation can we make as to 
distances, Mr. Boyd? 

Mr. Boyd: The street is 32 feet wide. The tracks are 
4 feet 8 inches in width. 


15 Mr. Mclnerney: Do you want to put in a dotted 
line for the overhang? 

Mr. Boyd: The overhang is a foot and a half on either 
side of the rails. 

Mr. Williams tells me that the overhang may not be as 
much as a foot and a half; I thought it was. 

Mr. Mclnerney: We will have proof later on. 

” Mr. Boyd: We will have some exact measurements on 
that later on, if you wish. 

Mr. Mclnerney. Is that all right, Mr. Boyd, before I 
show it to the jury? 

Mr. Boyd: Yes, I have no objection. 


16 Mamie Gamble, called as a witness on behalf of 
the plaintiffs, having been first duly sworn, testified 
as follows: 

Direct Examination. 

By Mr. Mclnerney: 

Mrs. Gamble, I would suggest that you keep your voice 
up sufficiently loud so that counsel fbr the defendant, the 
jury, and the Court can hear everything you have to say. 
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Will you give the Court and jury your full name, please, 
Mrs. Gamble? A. Mamie Gamble. 

Q. You are married are you not? A. Yes. 

Q. What is your husband’s name? A. Charles Gamble. 

Q. How many children do you have? A. Three. 

Q. Directing your attention to July 27, 1943, were you 
living in the District of Columbia at that time? A. Yes, 
sir. • 

Q. Could you tell us what your address was? A. 1219 
C Street, Northeast. 


17 Q. Peggy Ann Gamble is the child who is here in 
the courtroom? A. Yes, she was five years old at 
the time. 


Q. Directing your attention to the early part of the day 
of July 27, 1943, can you briefly relate what Peggy Ann 
was doing that morning? A. Well, she was playing around 
the door with the kids that live next door. Mrs. Heurich’s 
kids was playing there. 

#*#•*****• 

18 Q. Do you mean the other children in the neigh- 4 
borhood? A. That is right; around the door. 

Q. Where were they playing? A. On the doorsteps; 
that is where they usually play. 

Q. You say, “On the doorsteps.” To what doorsteps 
do you refer? A. To Mrs. Heurich’s, next door to where 
we live. They were joined together, and they were playing 
from one steps to the other. 

Q. Did there come a time when Peggy Ann came into the 
house that day? A. Yes. 

Q. What was the occasion that caused her to come into 
the house? A. For her lunch. 

Q. Can you approximate that time at all? A. I should 
say it was around 1 o’clock. 
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Q. With respect to the playing in front of the house, 
had you ever taken any precautions with respect to Peggy 
Ann as to whether or where she should play or 

19 whether she should go into the street! A. Yes, I had. 

Q. What was done about that? A. Well, I 
cautioned her not to go across the street, and I had pun¬ 
ished her two or three times for starting to go across the 
street. 

Q. In connection with this caution that you had given 
her, was she in the habit of crossing C Street there? A. 
Why, no, she hadn’t. 

Q. After lunch, what happened? A. Well, she went back | 
out, I think, to play with the kids where she was playing 
before she came in for her lunch. 

Q. At the time she went out, what were you doing? A. 

I was feeding the six-weeks-old baby. 

Q. Was it a breast baby or a bottle baby? A. It was a 
bottle baby. 

Q. Where were you in the house at the time you were 
feeding the baby? A. I was sitting on the bed. 

Q. Where was the bed located? A. The bed was setting 
so I could face the front windows; I could see out on the 
street. 

Q. As you would look out from time to time, could you j 
see Peggy Ann out in front? A. Oh, yes, I could see her 
on the step—see her out the window, playing. 

20 Q. Did there come a time when there was an un- j 
usual noise out in the street which attracted your 

attention? A. Yes, sir. 

Q. What was that? A. That was the screeching of 
streetcar brakes, and an awful noise. 

Q. When you heard that noise, what did you do? A. 
Well, I looked out of the window. 

Q. What could you see? A. I could see the back of the j 
streetcar—I would say about half way of the streetcar j 
down the track. 


i 

i 
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Q. What did you do then? A. Well, I didn’t do any¬ 
thing at the time. 

Q. Did there come a time when you attention was di¬ 
rected to the fact that there was some connection between 
the stopping of the streetcar and the injury to your 
daughter? A. Yes. 

Q. What was that? A. That was someone next door 
said, “Go tell Mrs. Gamble.’’ 

Q. When you heard the statement, “Go tell Mrs. 
Gamble,” where were you? A. I was still sitting on the 
bed, feeding the baby. 

Q. This was during the summer, was it not? A. Yes, it 
was. 

Q. The windows were open? A. Yes. 

21 Q. What was the next thing which transpired? A. 

Well, I ran to the front door, with the baby in my 

arms. 

Q. What was the next thing which transpired? A. 
Well, I ran to the front door, with the baby in my arms. 

Q. When you reached the front door, what did you see? 
A. Someone was bring Peggy Ann Gamble from the street¬ 
car toward my front door. 

Q. Do you know who that was ? A. Yes, I do. 

Q. Who was it? A. Mr. Johnson. 

Q. Was he carrying Peggy Ann ? A. Yes, he was. 

Q. When you say Peggy Ann at that time, what was her 
condition? A. She was very limber, and blood was stream¬ 
ing down her face. 

Q. Could you tell whether she was conscious or uncon¬ 
scious? A. She seemed to be unconscious. 

Q. You have used the term here: “limber.” What do 
you mean by that? A. She was just laying back like—you 
know—like she didn’t have any life in her at .all, and the 
blood was just streaming down her face. 


23 A. Well, she looked like she was burned all the 
way down over the face and her whole side and leg. 


! 




She had a cut in her forehead and also one in back of her j 
head. 

i 

♦ • * • m • 

32 Cross-Kxamrnation. 

By Mr. Boyd: 

i 

Q. Mrs. Gamble, I understood you to say that when you j 
turned around after hearing the screeching of those street¬ 
car brakes, the streetcar was stopped, and you made refer- | 
ence to seeing half of the rear end of the streetcar. A. I! 
shonld say so, yes. 

Q. What do you mean by that: that you saw half of the 
rear end? A. Well, you see, where I was sitting, I could! 
see out my side window, and I could see the back of the 
streetcar, and I saw nearly half of the streetcar down the 
track. 

Q. Couldn’t you see the whole streetcar? A. No, Ij 
couldn’t. | 

' Q. You could see only the rear end of the streetcar? A. 
That is right. 

33 Q. You could not see the front of the streetcar? 

A. No, I couldn’t. j 

Q. You told us, Mrs. Gamble, that you lived at 1219 (j 
Street? A. That is right. | 

Mr. Mclnemey. I forgot to mention that this is, I think, 
Twelfth Place back here (indicating). j 

By Mr. Boyd: 

Q. You made mention, I believe, of some furniture that 
had come out of 1213, did you not? 

Mr. Mclnemey: She did not mention it. 

Mr. Boyd: Oh, Mr. Mclnemey made mention of it in his 
opening statement, saying that there was some fumituife 
on the sidewalk. I 
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By Mr. Boyd: 

Q. Did you see that furniture when you looked out your 
window? A. I can’t say whether I did or not at the time 
I looked out the window—whether I seen the furniture. 

Q. Next door to you is 1217, is it not? A. That is right. 
Q. Then, there is 1215? A. That is right. 

Q. Then, 1213, then 1211; is that right? A. That is 

34 right. 

• * * • * * * # • • 

j 

35 Q. When you think back on this accident, Mrs. 
Gamble, do you recall that there was furniture lined 

up along the curb there? A. Yes. 

Q. You do recall that? A. Yes, there was furniture 
along the curb; yes, indeed. 

Q. Do you know out of which house this furniture had • 
come? A. No, I don’t. I don’t know which house it was. 

Q. Do you recall that it had come out of 1213 and ex¬ 
tended well along the sidewalk there ? A. Yes, I know the 
furniture was on the sidewalk, but I am not sure which 
house it came out of. 

Q. When this accident happened, the furniture was piled 
up there, was it not? A. Oh, yes. 

Q. You told us that Peggy Ann had been playing in one 
of the yards alongside you? A. Yes. 

36 Q. On which side of you? A. On the left-hand side. 
Q. Would that be the yard of 1217? A. That is 

right. j 

Q. You had seen her playing out there, had you? A. 
Yes. 

Q. But you had missed her for some time just before the 
accident? A. Not over five minutes, if that long. 

Q. You told us, Mrs. Gamble, that you had cautioned 
Peggy Ann about running out into the street? A. Yes. 

Q. Did she understand when you told her that that was 
dangerous? A. I think she did. I punished her two or 
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three times for doing it—for starting to run across the 
street, which I had seen her through the window start. 
That is when I punished her and told her not to go across 
the street. 

Q. You punished her because you thought by that 
method you could impress upon her that it was dangerous 
to run out into the street; is that correct? A. Yes, that is 
right. 

Q. From her response to that punishment, you felt she 
understood that that was dangerous, did she notf 

37 A. Yes, that is right. 

Q. When you punished her the first time when she 
started to run across the street, how long after that was 
it before she started to run across the street again? A. 
Oh, two or three days or a week afterward she started 
again one day. I was looking out .the window, and I 
noticed she was starting to go across the street. That is 
when I punished her. 

Q. Did you point out to her that you had warned her 
before that about doing that sort of dangerous playing? 
A. Yes. 

Q. Then, how long after that was it that she started to 
run out again? A. I don’t think it was any more. The 
next time was when she was hit. 

Q. By the streetcar? A. Yes. 

Q. By the way, as I understand it, someone was bringing 
Peggy Ann up to your house, holding her in his arms when 
you first saw her after the accident? A. Yes. 

Q. Then she was taken away in an automobile, was she? 
A. Yes. 

Q. Whose automobile was that? A. Mr. Cogswell’s. 

38 Q. Did you notice where that automobile was 
parked? A. He was in front of 1217. 

Q. The automobile was in front of 1217? A. Yes. 

Q. That is the house next door to you? A. Yes; he 
lives upstairs. 


. I 
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Q. He lives on the second floor of 1217 ? A. Yes, that is 
right 

Q. His automobile was parked at the curb, was it not? 
A. Yes. j 

Mr. Boyd: May we stipulate, Mr. Mclnerney, that an 
automobile is approximately six feet wide? 

Mr. Mclnerney: Oh, yes. 

Mr. Boyd: Of course, this is not drawn to scale, but the 
distance between the overhang and the curb will, I think, 
measure twelve and one-half to thirteen feet, so the width 
of the automobile would be almost half the distance to the 
overhang of the streetcar. 

That looks so unlike an automobile that I think I had 
better put a tag on it, if the Court please (indicating on 
blackboard). 

That is all, thank you. 

Redirect Examination. 

By Mr. Mclnerney: 

Q. Mrs. Gamble, you have been asked here about 
39 the furniture which was on the sidewalk. With re¬ 
spect to your testimony that you saw the rear end 
of the streetcar, can you tell us what was the obstruction 
which prevented you from seeing the entire automobile? 

Mr. Boyd: Do you mean the entire streetcar? 

Mr. Mclnerney: The entire streetcar. 

The Witness: Yes. You see, the way the windows is, I 
couldn’t see the front part of the streetcar. It isn’t the 
furniture, I couldn’t see the streetcar; it is the way the 
windows—the windows I was looking, I couldn’t see the 
front of the streetcar on account of the front of the house 
separates the windows. 

By Mr. Mclnerney: 

Q. This furniture did not obstruct your view? A. No, 
it had nothing to do, because the furniture was rather low. 
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It was gathered more down the street than anything else. 

Q. It has been mentioned here that the furniture came 
out of 1213. A. Well, it may have. I don’t know for 
sure. It might have. 

Q. Could you estimate generally the length that that 
furniture extended along the sidewalk, keeping in mind 
that 1213 is the house from which the furniture was re¬ 
moved? Taking 1213 as Mr. Boyd has indicated 

40 here, this being 1213 here (indicating), and you live 
in 1219, can you approximate the length of the 

furniture with respect to the front of 1213? A. Well, I 
should say they started at 1213 and went down the street 
more—the furniture did. 

Q. It did not come back? A. No, it didn’t 

Q. Then, is this description or this diagram that Mr. 
Boyd has used, in which the furniture extends up to ap¬ 
proximately the center of 1217, the correct physical char¬ 
acteristics of the location? A. I don’t think so. No, the 
furniture didn’t come up that far. 

Q. It didn’t come that far? A. No, not to 1217. 

Q. It did extend— A. It extended that way more (in¬ 
dicating). 

Q. More the other way? A. Yes. 

Q. The automobile here has been placed in such a way 
that it is in front of 1217. A. Yes. 

Q. The furniture has been placed, in the questioning 
that has been propounded to you, as extending up to what 
would be the center of the automobile. A. No, the furni¬ 
ture wasn’t up that far. 

41 Q. I wonder if you would be kind enough, Mrs. 
Gamble, to step down here and, taking these num¬ 
bers as you find them, draw in some line to indicate your 
best recollection of the location of the furniture. Stand 
over here. A. This is 1213, where the furniture was out, 
and I should say the furniture started here and went this 
way (indicating). 
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Q. Put your initials on it, if you will. A. Yes. 

Q. Can you describe to the Court and jury approxi¬ 
mately the amount of furniture that had been taken from 
1213 and placed on the sidewalk? A. Well, it was a four- 
room apartment, and the furniture was moved out of all 
four rooms. 

Q. That is the amount of furniture that was spread out 
there; is that right? A. Yes. 

Mr. Mclnemey: That is all. 

I 

By Mr. Boyd: 

Q. I have one point about the furniture that I should 
like to develop. You have drawn this line here, Mrs. Gam¬ 
ble, that would indicate the furniture was in the 
42 middle of the sidewalk. It extended over to the 
curb, did it not? A. The side that the furniture was 
put out extended to the curb? 

Q. In other words, was not the furniture placed right 
along the curb, extending back onto the sidewalk? Do I 
make myself clear? A. No, I don’t understand you. 

Q. You have indicated here, by a line that you drew in, 
that there was furniture on the sidewalk. This line here 
represents the curb line (indicating) ? A. Yes. 

Q. Did not this furniture extend right out to the curb? 
A. I couldn’t say whether it did exactly to the curb or 
not. 

Q. You do not recall? A. No, I couldn’t say. 

Q. Let me show you some photographs of the furniture, 
Mrs. Gamble, and see if they refresh your recollection 
about it. 

Mr. Boyd: I will ask to have these pictures marked for 
identification. 

(The two pictures referred to were marked as 
Defendant’s Exhibits 1 and 2 for identification.) 
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43 By Mr. Boyd: 

Q. Mrs. Gamble, will you take a look at these two photo¬ 
graphs that the reporter has just marked! I will ask i 
you whether or not they correctly and accurately portray 
the condition of the furniture as you yourself saw it there 
that day. A. Why, yes, I think so. 

Q. Having looked at that photograph, is your recollec¬ 
tion refreshed that the furniture extended right out to the 
curb line! A. It seems to be near the curb. 

Q. Take a look at this other photograph, which may ! 
show it a little more clearly. Does that refresh your recol¬ 
lection that the furniture did extend right out to the curb 
line! A. Why, yes, it is here. 

Q. Both of those photographs portray the condition as j 
it existed on that day, do they not! A. Yes. 

Q. One further question: Will you take these photo¬ 
graphs and see if they do not refresh your recollection 
that that furniture was piled about four or five feet high! 

A. Yes, but not too high that you couldn’t see over it. 

Q. From where you were in your house! A. That is 
right. 



44 five steps? A. Yes, right here by the side window. 

Q. That is your house (indicating)? A. That is j 
our side window right there. j 

Q. Well, put a mark right there. A. Yes. (Witness 
indicated.) 

Mr. Boyd: I have no further questions. 

Mr. Mclnerney: Before Mrs. Gamble leaves the stand, 
Mr. Boyd, inasmuch as you have identified those photo¬ 
graphs, do you expect to show when they were taken? 

Mr. Boyd: Yes; we will. 

Mr. Mclnerney: Or I will stipulate it with you. j 

Mr. Boyd: Well, they were taken, I think, about an hour | 
after the accident occurred, but we will have the photo¬ 
grapher here, if necessary. 


i 
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2 • 

Mr. Mclnemey: I do not want to have him brought 
down. I will discuss them with you, and we will stipulate 
about them. 

Thank you very much, Mrs. Gamble. 

(The witness left the stand.) 

Charles F. Gamble, Jr., one of the plaintiffs, called as 
a witness in his own behalf, having first been duly sworn, 
testified as follows: 

i _ « 

Direct Examination, 
j By Mr. Mclnemey: 

Q. Mr. Gamble, what is your full name, please? A. 

Charles F. Gamble, Jr. 

i 

• • i • • • • • * * • 

45 Q. What was the first information you had on 
July 27 that your daughter, Peggy Ann had been 
injured? A. A neighbor told me at the store. 

i 

• • • * * • • * • • 

52 Mrs. Ernest Massicotte, called as a witness on be¬ 
half of the plaintiffs, having been first duly sworn, 
testified as follows: 

Direct Examination. 

! By Mr. Mclnemey: 

Q. Mrs. Massicotte, will you give the Court and jury 
your full name, please? A. Mrs. Ernest Massicotte. 

i 

i _ 

Mr. Boyd: Will you speak just a little louder, please? 

I 

By Mr. Mclnemey: 

Q. Please keep your voice up, Mrs. Massicotte, so that 
the Court and jury and the gentlemen on the other side can 
hear you. 

Where do you live at the present time, Mrs. Massicotte? 
A. 647 E Street, Southeast. 


i 

| 
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Q. Directing your attention to July 27,1943, where were 
you living then? A. I was living 260^ Twelfth Place, j 
Northeast. 

Q. You were not living on C Street, Northeast; is that 
right? A. No; that is right. 

53 Q. Do you remember an occasion on that day, ! 
July 27, when a youngster by the name of Peggy 

Ann Gamble was struck by a streetcar? A. Yes, sir. 

Q. We have here a diagram, Mrs. Massicotte. This 
represents C Street, Northeast (indicating). These houses j 
and numbers here represent the houses that would be 
along the south side of C Street (indicating). 

Does that refresh your recollection of the physical situa- | 
tion? A. That is right. i 

Q. Taking the houses from 1209 back to 1219, where is 
Twelfth Place? A. Well, it is—1219—I think it is two 

I 

doors on that side—Twelfth Place is. 

Q. It would be two doors farther up; is that right? And 
Twelfth Place runs from the south side of C Street south? 

A. I guess it does. I know 1219, I think it is—you come 
down Twelfth Place and then just come around the corner 
into C Street. 

Q. That is where you come into 1219? A. Yes, sir. 

Q. Then, would 1219 be the house which would be j 

54 on the side of Twelfth Place? A. No, I don’t think i 
so—well, I don’t know just how the numbers run 

on C Street. | 

Q. Well, I mean, for the purposes of your testimony, 
it is: 1209, 1211, 1213, 1215, 1217, and 1219 (indicating) ? 

A. Well, 1219 would be right on the comer, then—right 
on the corner of Twelfth Place and C Street. 

| 

Q. With respect to 1219 and Twelfth Place, where was 
your home at that time situated? A. Well, my home wa^ 
down at the other end of Twelfth Place. 

Q. That would be down here; is that right (indicating) ? 

A. That is right. j 


I 
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i 
i 

Q. Did you have occasion on that day to be in proximity 
to or near 1211 C Street at the time the streetcar struck 
the child? A. I think it was at 1209, if I am not mistaken 
—the address I was at. 

Q. What was the occasion, Mrs. Massicotte, that brought 
you to 1209? A. Well, I went down there to see—I was 
going to see about the apartment where the furniture had 
been put out on the street. 

Q. Do you remember what number it was where 

55 the furniture had been put out? A. No, I don’t know 
the number of that, whether it was the next house 

or the house below that. I know it was put out on the 
street. 1 think I knocked at the door of 1209. 

Q. Were there any children playing on that side of the 
street? A. I didn’t see any. 

Q. Do you remember seeing a child who later was struck 
by the streetcar? A. I saw her when she went out on the 
street—when she started running out on the street. 

Q. She started from which curb; do you recall that as 

i _ i 

the curb nearest to you? A. Yes, sir. 

Q. Do; you remember furniture being piled on the side¬ 
walk? A. Yes, sir. 

Q. The furniture has been described here as being on 
the south side. You say you were at 1209? A. That is 
right. i 

Q. Did the furniture extend down as far as 1209 on the 
sidewalk? A. I think it did, if I remember rightly. 

Q. It extended down that far? A. Yes, sir. 

Q. Now, you say you saw the child as she went 

56 out into the street? A. Yes, sir. 

Q. Were you looking at the child the whole time? 
A. Welly I saw her run out into the street, and I saw her 
run directly into the trolley car, and I got so horrified that 
I, you know, just turned my head; but I did see her run 
out into the street. 





Q. Did yon see the streetcar prior to the time that it j 
struck her? A. Yes, sir. I sa*w the streetcar coming. I 
knew she was going to be hit with the streetcar. 

Q. Could yon generally estimate about how far away the I 
streetcar was when yon saw the child start from the curb? 
A. No, I wouldn’t. I 

Q. With respect to the furniture which was piled on the 
sidewalk, can you use that as a guide in determining where 
the streetcar might have been! A. Well, from that way, 

I think the streetcar might have been about maybe around 
1213, 1211; it wasn’t very far. 

Q. In other words, taking these houses as we have them 
here, the car would have been in here (indicating), near 
1211 or 1213? A. Yes, sir. j 

By the Court: ! 

Q. What house was the child in front of when she 
57 ran out into the street? A. Well, it looked to me 

i 

like she was right at 1209, right at the door that I 
had knocked at. j 

Q. Did she go out into the street right in front of the 
house you were in front of? A. Yes. 

i 

By Mr. Mclnemey: I 

| 

Q. You have testified that the streetcar was at approxi4 
mately 1213 or 1211, and in response to an inquiry by th^ 
Court that the child was approximately in front of 1209 £ 
is that right? A. I think that it about right. | 

Q. As you saw the child go into the street, did you also 
see the streetcar approaching? A. Yes, sir. j 

Q. Did you see anything in the motion of the streetcar 
which would indicate that the brakes were being applied^ 
A. No, sir. 

Q. When was the first time that you became aware of 
the fact that the brakes on the streetcar were being ap¬ 
plied? A. After the child was hit. j 
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Q. After the child was hit. Now, after the child was 
hit, what part of the streetcar struck the child? Do you 
recall? A. Well, from what I recollect, I think it was sort 
of by the side, you know; I don’t think it was ex- 

58 actly the front; sort of around. 

Q. The structure of the streetcar is that it turns 
slightly in front and then comes straight back. Taking 
the front of the streetcar, which would be where the head¬ 
light is, and the curves which come around—taking from 
the headlight and the curve around to the side—could you 
tell generally what part of the streetcar it was that struck 
the youngster? A. Well, the way it looked to me, it was 
the curve going around the side. 

Q. That is the part that struck the child? A. That is 
the part, I think. 

Q. That was when you first became aware that the 
brakes were being applied on the streetcar; is that right? 
A. Yes, sir. 

Q. Did the application of the brakes make any noise? 
A. Yes, I guess they did. 

Q. Did you hear any noise? A. I think I heard sort 
of a squeaking noise. 

Q. That was the brakes being applied? A. Yes. 

Q. How far did the streetcar go after it struck the 
child before it came to a complete stop? A. I don’t know 
directly just how far, but I think it didn’t go very far. 

Q. Do you remember the position of the child 

59 after it was struck by the streetcar? A. No, I don’t. 
I just was so horrified, I turned my head. 

Q. You don’t know where the child was after the acci¬ 
dent; is that right? A. No; that is right. 

Q. You did not go over to the child? A. No, sir. 

Mr. Mclnemey: That is alL Thank you, Mrs. Massi- 
cotte. 


i 
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Cross-Examination. 

By Mr. Boyd: 

Q. As I understand it, yon were knocking at 1209, were 
you? A. Yes. 

Q. You wanted to see the person who was in that house ? 

A. Yes, sir. 

Q. You turned around just as this child ran off the 
curb? A. Yes, sir. 

Q. Do you recall, Mrs. Massicotte, that it was the j 
screeching of the brakes that caused you to turn around? | 
A. Well, it might be that, but I don’t just remember; it j 
is so long. I 

By the Court: j 

Q. What did you say? 

60 Mr. Boyd: She said it might be. 

The Witness: No, I don’t think it was either; I 
think it was the child running out into the street. 

By Mr. Boyd: 

Q. There wasn’t any noise that came from the child 
when she came from the curb? A. No, but I turned around 
right in time to see her run into the street and know she 
was going to get hit by the trolley car, because naturally | 
a child of that age, when they run right out in front of a 
trolley car- 

Q. You said that when you saw her run off of the curb, 
you knew she was going to be hit. Was that because the 
trolley car was then so close? A. That is the way I figured j 
it. She couldn’t escape if she was going to keep right on 
going. 

Q. When you say she ran off the curb, was she running I 
fast for a child of her age? A. I think she was running ! 
fast. | 

Q. Did she look to either side? A. I don’t think she 
did. 
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Q. She just kept right on running? She did not slow 
down at all? A. No, sir. 

Q. You were asked whether or not you saw whether the 
brakes on the streetcar were applied before the 

61 streetcar and the child came together. You could 
not, of course, see what the motorman was doing 

inside the car, could you? A. No, sir. 

Q. The fact is that the streetcar came to a stop within 
a very short distance after it collided with the child, is it 
not? A. Yes, sir. 

Q. As I understood your testimony, Mrs. Massicotte, 
the child: struck the side front of the car? A. Yes, sir. 
Mr. Mclnerney: No; just a minute. 

Mr. Boyd: I will ask her. 

I 

! By Mr. Boyd: 

Q. Was it the side front of the car that she struck? 
A. Well,; I thought it was the curve. 

Q. The curved part, but on the side, was it? A. Well, 
that is the way I thought it was. 

Q. That would be the left side from the position where 
the motorman was in the streetcar? A. That is right. 

Mr. Boyd: I have no further questions. 

i 

Redirect Examination. 

I 

By Mr. Mclnerney: 

Q. Just a minute, Mrs. Massicotte, if you will. Does 
this photograph which has been identified here as 

62 Defendant’s Exhibit 2 generally portray the physi¬ 
cal characteristics of the furniture which was on 

the sidewalk on that occasion? A. Yes, sir. 

i 7 

Q. You say it does? A. Yes, sir. 

Q. Taking that photograph as you see it there, and tak¬ 
ing the houses as you see them, where was the house that 
you were standing in front of with respect to the furni¬ 
ture that you saw on the sidewalk? Do you see it in the 


/ 


I 


picture at all? A. Well, I think it was there (indicating). 

Mr. Boyd: Will you speak just a little louder, Mrs. 
Massicotte? 

The Court: The closer you stand to her, the lower she 
will speak. 

By Mr. Mclnemey: 

Q. Mrs. Massicotte, I will show you Defendant’s Ex¬ 
hibit 1. That is this picture (indicating). Excuse me: No. 

2 is in your right hand; No. 1 is in your left hand. 

Can you tell on either of these photographs where the 
house was that you were calling at with respect to renting j 
the apartment? A. Well, it looks to me from this picture 
like it would be about there (indicating). | 

Q. It would be about here? (indicating) A. Yes, 
sir. 

63 Mr. Mclnerney: All right. That is all. Thank you 
very much. 

(The witness left the stand.) 

John Emmett Johnson, called as a witness on behalf of 
the plaintiffs, having been first duly sworn, testified 
follows: 

I 

Direct Examination. 

By Mr. Mclnemey: j 

! 

Q. Mr. Johnson, will you please give the Court and 
jury your full name? A. Yes. My name is John Emmett I 
Johnson. 

Q. Mr. Johnson, where are you employed? A. At that 
time? 

64 Q. Well, now. Let us say now. A. I have a busi- | 
ness of my own, 1208 Seventh Street, Southeast. 

Q. What is the name of it? A. Miller’s Bakery. That j 
is the name of the shop now, but it was changed to Polly j 
Wolly Bakery and Pastry Shop. 
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Q. What was your business on July 27? A. I was 
baking at the State Restaurant, 515 North Capitol .Street. 

Q. Where were you living then, Mr. Johnson? A. I was 
living 220—no; I was living 200 Eleventh Street, South¬ 
east. 

Q. Did you reside on C Street, Northeast, on July 27? 
A. No, I was just over there on—just went over there on 
a little business trip and was sitting in the yard when the 
accident happened. 

Q. Now, can you tell us what yard you were sitting in? 
A. I was sitting in the yard of the house of 1211. 

Q. Mr. Johnson, we have here a diagram. I want you 
to familiarize yourself with it, if you will. From this line 
to this line designated by the arrow with points is C Street, 
Northeast (indicating). A. Yes. 

Q. We have on the south side of C Street designated 
these houses as 1209, 1211, 1213, 1215, 1217, and 
65 1219 (indicating). A. Yes. 

Q. The street is a one-way street in a westerly 
direction^ it being C Street, Northeast. 

Have you familiarized yourself with the general plan? 
A. Yes, sir. 

Q. You say you were in the yard of 1211 C Street? A. 
That is right. 

Q. I wonder if you would be kind enough to tell the 
Court and jury where you were sitting and what your posi¬ 
tion was! in the yard. A. Well, I was sitting in the front 
yard, with the bench—there was a park bench on the side. 
I was sitting with my side which would be facing the car 
line. I was sitting sideways. 

Q. In order to keep the record straight, this would be 
east, and this would be west. Now, how are these yards 
separated? A. Well, there is just a little iron fence be¬ 
tween them. 

Q. You were sitting on a bench. Where was the bench? 
A. Up against the palings—iron palings. 
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Q. Is that between 1209 and 1211? A. Yes, that is 
right 

Q. Were you facing in an easterly direction or a 

66 westerly direction? A. I was facing east. 

Q. You were facing east? A. Yes. 

Q. There has been some testimony here, Mr. Johnson, 
that there was some furniture out on the sidewalk. A. 
That is right; there was. 

Q. Do you know what house that furniture came from? 
A. It came from the house next to 1211: 1209, that should 
be. 

Q. Was it 1209 or 1213? A- Yes; that is right. 1213 
would have been right. 

Q. In other words, it came from 1213? A. That is right. 
Q. That furniture was piled along the sidewalk? A. 
Just as it is parked up there is the way it was. 

Q. On July 27, along about 1 o’clock, did you have oc¬ 
casion to see a streetcar strike a child? A. Well, I didn’t 
see the streetcar when it struck the child. 

Q. Did you at any time see the plaintiff in this case, 
Peggy Ann Gamble, run or walk or go from the south curb 
out toward the street? A. No, I didn’t. I didn’t see the 
child until after she was hit with the car. 

Q. Did you prior to the time that you saw the 

67 accident you have just mentioned hear any unusual 
noise on the street coming from the streetcar? A. 

Nothing except when he threw on the brakes; that is all. 

Q. You had heard the brakes applied on streetcars be¬ 
fore, had you not? A. Yes, I have. 

Q. When you heard the brakes applied on the streetcar 
on this particular occasion, will you tell us the degree of 
noise? A. Well, I don’t know as I can, but I do know 
that it was a tremendous noise when he threw those brakes 
on. That is how come I paid attention to the noise, because 
if it had been done ordinarily, I would not have paid any 
attention to it. 
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Q. Then, you did hear what you have described to be a 
tremendous noise? A. Yes, that is right. 

Q. You were facing in an easterly direction on the bench 
when you heard this tremendous noise. What did you do 
then? A.11 just looked toward the car, and I saw the 
child under the car. It looked to me like she was middle¬ 
way under the car. It looked like something had just 
dumped her right out. 

Q. When you saw the child, was the child’s body 

68 in motion? A. No, it wasn’t; it was on the ground 
when I got to it. 

Q. Before you got to it, just as you heard the noise from 
the streetcar and looked up—is that right? A. Yes. 

Q. How was the child then? A. The child was under 
the car. 

Q. Under what part of the car? A. It looked like she 
was about the middle of the car. It seemed to me to look 
like the child had been knocked down, and it was under the 
car, and you know, it was awfully dry along then, and the 
dust was right bad, and then caught under there made it 
worse than it was to me. I was frightened myself when 
I saw the child. I thought the wheel had struck the child. 
When I got to her, I found out the wheel had not struck 
the child. 

Q. Was the child’s body in motion when you saw her? 
A. Not when I picked her up. 

Q. Before you picked the child up, when you heard the 
brakes being applied. 

By the Court: 

I 

Q. At any time you saw the child, was it in motion? A. 
No. 

j 

By Mr. Mclnemey: 

Q. Was the stretcar at a complete stop when you 

69 first saw it? A. Yes, it was. 

! # 7 

Q. You then did what? A. I got up, went to the 
child, and picked it up. 
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Q. You say the streetcar then was stopped; is that right! 
A. Yes, it was. 

Q. The child was where with respect to the streetcar! 
A. Well, the front wheel—you see, the front wheel and 
the back wheel, where the child was seen about middleway 
of the car, is where I picked the child up. 

Q. There is one set of wheels in front and one in back! 
A. That is right. 

Q. Between those two sets of wheels there is a space 
where there are no wheels f A. That is just where I picked 
the child up at. 

Q. Would you say that was midway between the two sets 
of wheels! A. Yes, sir. 

Q. That would make it about midway of the streetcar; 
is that right? A. That is right. 

Q. Where was the child then with respect to the under¬ 
neath part of the streetcar? A. Well, when I saw 
70 the child, that is where it was at. When he put the 
brakes on the car, when I saw the car, the car was 
dead still when I saw the car. 

Q. Then, you went out and got the child? A. That is 
right. 

Q. The child, as you have described, was how far back 
of the streetcar? A. That is right. 

Q. What I am asking now is, Was the child under the 
streetcar at all? A. It wasn’t under the car. It was under 
the car when I first saw it—that is what I think —and went 
back, it seemed like, when he threw the brakes on and the 
car stopped. 

Q. Wait a minute, now. You think the child was under 
the car when you first saw it? A. Yes. 

Q. When was that? A. When I first saw the child. 
Whenever he threw the brakes on the car I looked at the 
car and I saw the child right then under the car, and when 
he threw the brakes on—the dust was pretty bad, you 
know, there—it was awfully dry there, and it looked like 
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the child just rolled over, and when I got to her, I thought 
she was dead; that is all. 

Q. Did you see the child roll over in the dust at all? 
A. Yes, one time when she turned over. 

Q. When the car—when he threw the brakes on 

71 the car, it looked like he dumped her right out? A. 
Yes. 

Q. What part of the streetcar had he dumped her from? 
A. Well, it was right in front, in the middle of the car. 
That is the only place I saw her—right in the center of 
the car. j 

Q. That is where you saw her in motion? A. Yes, that 
it right, i Then she was dumped from an area around in 
the middle of the streetcar. 

Q. You mean she was under the car or outside? A. 
From front to back and back to front, right in the center 
of the cajr, about as near as I could come. 

Q. With respect to what part of the car? A. She was 
just beyond the wheel. That is where I saw her. 

Q. Beyond the wheel, on in under the car? A. That 
is right. 

Q. Prior to that time, you had seen her roll, had you 
not? A. One time, just like that, when he threw the brakes 
on. The child looked like—just turned over like that (in¬ 
dicating) . 

Q. With reference to the noise of the streetcar you 
heard stopping and this motion you have just described 
as the child rolled once, what was the interval of 

72 time, if any, between the two? A. Repeat that again; 
I didn’t get it right. 

Q. I said, With respect to the noise that you heard of 
the streetcar stopping—the brakes being applied— A. 
Yes. 

Q. (Continuing)—and the motion of the child, as you 
have just described, in turning over, was there any inter¬ 
val of time between the application of the brakes on the 


. 
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streetcar and when you saw the child? A. I don’t think 
there was, no. 

Q. It was all at one time? A. Yes, that is right. 

Q. You then went out and saw the child, did you not? 
A. Yes, I did. 

Q. I believe you picked the child up? A. I picked the 
child up. 

Q. What was the child’s condition then? A. The child’s 
condition—it looked pretty bad to me when I picked her 
up. I thought the child was nearly dying. That is what I 
thought. 

Q. What did you do then? A There was a lady had 
come out of the house, and I had her up in the arms like 
that, and she taken it, and if I am not mistaken, I think 
she gave it over to the motorman of the car. I think the 
motorman or the man who was driver of the car took 
73 the child, and they got on the car and left. 

Q. They got on what car? A On the same auto¬ 
mobile. 

Q. They did not get on the streetcar? A. No, no; he 
didn’t move the streetcar. 

Q. After you had picked the child up from the street, 
you then turned the child over to someone else? A. Yes, 
I did. 

Q. It was then taken to the hospital? A Taken to the 
hospital. 

Q. Did you talk with the motorman immediately after 
the accident? A. I never spoke to him—never have spoken 
to him. I spoke to him this morning, but I didn’t know 
he was the one. 

Mr. Mclnemey: All right. Thank you, Mr. Johnson. 
Cross Examination. 

By Mr. Boyd: 

Q. As I understand it, Mr. Johnson, you were sitting in 
the yard of 1211 C Street? A. That is right. 
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Q. Yon were facing east, so yon were not facing the 
street where this accident happened? A. No, I wasn’t 
facing. j 

Q. All of a sudden you heard a noise that you recog¬ 
nized as the sudden application of brakes? A. That is 
right. 

74 Q. Did you turn around immediately? A. Yes, I 
turned and looked. You see, I was sitting at my side, 

this way (indicating), facing east, and just turned my head 
and saw the child. 

Q. Did you turn quickly, as soon as you heard the noise? 
A. Yes. j 

Q. As I understand it, by the time you had turned 
around, the streetcar had come to a stop? A. The street¬ 
car had come to a stop. 

Q. It was standing stock still by the time you turned 
your head around? A. Yes, it was stopped. 

Mr. Boyd: I have no further questions. 

* 

(The witness left the stand.) 

Mr. Mclnemey. Mr. Cogswell. 

James: William Cogswell, called as a witness on behalf 
of the plaintiffs, having been first duly sworn, testified 
as follows: 

Direct Examination: 

By Mr. Mclnerney: 

Q. What is your full name, please? A. James William 
Cogswell. 

75 Q. Where do you live? A. 1217^ C, Northeast. 
Q. You were living there on July 27, 1943? A. I 

was. 

i 

Q. Do you know Mr. and Mrs. Gamble? A. Only by 
sight. 

Q. Directing your attention to July 27, 1943, did you 
have occasion to be in or around the point of an accident 
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between a child and a streetcar on C Street? A. I was in 
my house. 

Q. You were in the house? A. Yes. 

Q. That was at 1217, I believe, was it not? A. That is 
right; upstairs, 1217. 

Q. That was next door to the Gambles? Do you know? 

A. Yes, next to them. 

Q. What was the first thing that attracted your at¬ 
tention to the fact that something had occurred outside? 

A. I heard the car’s brakes slam on. It sounded like 
somebody screaming. I was reading the paper. I got up 
and looked out. I saw the child lying alongside the street¬ 
car. 

Q. Where was the child lying in the street with respect 
to the streetcar, if you know? A. Why she was just to 
the rear of the front trucks. 

Q. How far under the car? Did you notice? A. She 
wasn’t under the car when I saw her; she was outside 
76 the car. 

Q. The streetcar was at a stop; is that right? A. 

Tt was at a stop. 

Q. The noise of the brakes was what attracted your at- j 
tention to look out? A. That is right. 

Q. You then went outside onto C Street, did you not? 

A. I did. 

Q. When you got out there, what did you find, Mr. 
Cogswell? A. Well, I think Mrs. Heurich—she is not here, 

I don’t think—she had the child in her arm. 

Q. Mrs. Heurich lived beneath you? A. She lived ! 
underneath me. 

Q. You lived on the upper floor? A. That is right. 

Q. She had the child in her arms? A. In her arms. 

Q. Did you notice the condition of the child at that 
. time? A. No—well, it was bleeding some. 

Q. Could you tell the Court and jury whether it was 
conscious or unconscious? A. I didn’t pay much atten- j 


i 

I 

i 


I 


36 


tion at the time, but on the way to the hospital—she 

77 wasn’t unconscious when I got to the hospital. 

Q. Did you go to the hospital with the child ? A. I 
drove them over in my car. 

Q. Where was your car parked prior to that time? A. 
Directly in front of my house. 

Q. That is, 1217; is that right? A. That is right. 

Q. There was some furniture on the sidewalk, was there 
not? A. Yes, there was quite a bit of furniture on the 
sidewalk. 

Q. Where was your car with respect to the furniture? A. 
My car was in front of my house, and the furniture was 
up to, I will say, about 30 feet, maybe 30 or 35 feet, in 
front of bay car. 

Q. In other words, that is a one-way street, so your car 
was facing west? A. West. 

Q. About 30 or 35 feet in front of the car was this 
furniture you are speaking of; is that right? A. Yes, 
quite a distance. 

Q. Now, you took them to the hospital in your automo¬ 
bile? Aj. That is right. 

Q. About how long after the accident was it that 

78 vbu left to go to the hospital? A. Well, I came down 
and went immediately. They asked me to take the 

child to the hospital, and I said, “Sure.’’ 

Q. WTio was with you in your car? A. No one but me. 
Q. Ini your car? A. Who went to the hospital with me? 
Q. Yes. A. Mrs. Heurich and the operator of the car. 
Q. That is, the gentleman who was operating the street¬ 
car; it is that right? A. Yes. 

i 

Q. Prior to the time that you left with him to go to the 
hospital, did you have any discussion with the motorman 
of the streetcar? A. None whatsoever. 

I 

Q. On the way to the hospital did you have any dis- 4 
cussion with him? A. Didn’t have any discussion. He 
said he never saw the child until she ran off the curb. That 
is the only thing I remember him saying. 


! 
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Q. He made that statement when yon were on the way 
to the hospital? A. That is right. 

Q. That he never saw the child? 

79 Mr. Boyd: Never saw the child until she ran off 
the curb. 

The Witness: Until it ran off the curb. 

By Mr. Mclnerney: 

Q. Didn’t see the child as it ran off the curb or as it 
came up to the streetcar? A. Didn’t see the child until 
it ran off the curb. 

Q. That was his statement to you? A. Yes. 

Q. After you left the child at the hospital, you then did 
what? A. Came home—drove home—and brought Mrs. 
Heurich. 

Q. Was there any further discussion with the operator 
of the streetcar? A. Never saw him, even, until I saw 
him out here today. 

Q. Now, the only discussion is what you have related 
here; is that right? A. That is all. 

Q. Do you know where that furniture came from that 
was piled up in front of the house? A. I couldn’t tell you 
the name of the people, but somebody was evicted. 

Q. Do you know the number of it? A. I couldn’t say 
exactly; I imagine it was around 1211 or 1213. 

Q. When you came back from the hospital, was the 

80 streetcar still in the street? A. No, the streetcar 
had gone. 

Q. It had been moved? A. It had been moved. 

Q. I wonder if you could tell us, when you came out of 
the house at 1217, the streetcar being stopped, where it 
was stopped on C Street with respect to these numbers: 
1209, 1211, 1213, and 1215. A. Well, this spot that you 
have drawn off there seems to be about the spot it was in. 

Q. Which spot would that be? A. Far down. 

Q. Will you go down and indicate? A. It would be 
about—right about in here (indicating). 
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Mr. Boyd: I think yon had better explain the diagram. 
That is the sidewalk there. 

I 

By Mr. Mclnemey: 

Q. This is the sidewalk along here, and these are the 
houses (indicating). This represents the furniture. These 
are 1209, 1211, 1213, and 1215 (indicating). A. I imagine 
it would ibe right in here (indicating). 
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j By the Court: 

Q. What was there? A. The streetcar was there. 

81 I By Mr. Boyd: 

Q. It was where? A. It would be right about there 
(indicating). 

By Mr. Mclnemey: 

Q. What part of the streetcar was that? A. That was 
the rear: end of the streetcar. 

By Mr. Boyd: 

i 

Q. These represent streetcar tracks out here. Would 
that represent the rear end? Is that right, sir? A. That 
would be about right. 

Q. We will put your initials there. What is your name ? 
Cogswell? A. Yes. 


By the Court: 

Q. Where would the front end of the car be in refer¬ 
ence to the furniture? A. The furniture was piled quite 
a ways along the sidewalk; I would say about 25 or 30 
feet. I don’t know how long the streetcar is. 

Q. You don’t know whether or not the streetcar was 
beyond the furniture? A. No, I couldn’t say. 

By Mr. Mclnemey: 


j Q. Will you place the rear end of the streetcar 
82 . here, at 1215 (indicating)? Is that right? A. Yes, 

around about. 
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Q. The front of the streetcar was up here whatever the 
distance of the streetcar would be. 

Do you own that property up there where you live? A. 
No, sir. 

Q. Do you know what is the width of the houses? A. I 
imagine about 12 to 14 feet. 

Q. I want you to understand the question, if you will: | 
the width of those houses which are located on the south 
side of C Street. Your best estimate. 

Mr. Boyd: I think he understands it. j 

The Witness: I don’t think it would be over 14 feet. 

By Mr. Mclnemey: 

Q. Could you estimate the length of the streetcar? It 
is about 54 feet, is it not? A. No; I will say thirty-five. 

Mr. Boyd: They are about 35 feet. 

Mr. Mclnemey: That is all. 

Cross Examination. 

By Mr. Boyd: 

Q. There is just one thing I want to get straight. As 
I understand it, in this conversation you had with the | 
motorman, which took place on the way to the hospital— 
is that correct? A. That is right. 

83 Q. (Continuing)—the motorman went with you 
and the child to the hospital; is that correct? A. | 
With me. 

Q. What the motorman said to you then was that he had 
not seen the child until it ran off the curb; is that correct ? 

A. That is right. I 

Mr. Boyd: No further questions. 


84 The Court: Well, you offer your regulations and 
finish your testimony in the morning. 

Mr. Mclnemey: We will either finish it of tell you that 
she cannot come down, and that will be the end of it. 

i 

i 
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The regulations I have in mind, subject to the approval 
of counsel for the defendant, are, first, 21a, which is Sec¬ 
tion 2(b):, at the top of page 19. 

Mr. Boyd: We object to that, if the Court please. We 
do not see that it has any application. 

The Court: “Wilful or wanton V 1 

Mr. Boyd: That is right. 

The Court: I cannot quite swallow that. 

Mr. Mclnemey: All right, your Honor. Look at 22(b) 
while we are here, to see if that goes in. 

The Court: There is no evidence here of excessive 
speed. 

Mr. Mclnerney: No evidence. Then, Section 29, 
8o the last sentence. 

The Court: No, that is not applicable. 

Mr. Mclnemey: Section 29, paragraph (a), last sen¬ 
tence. I 

The Court: The Court does not think that that is ap¬ 
plicable.! 

Mr. Mclnemey: It is not applicable? 

The Court: No. 

I _ 

* *! * 

87 Mrs. William Heurich, called as a witness on be¬ 
half of the plaintiffs, having been first duly sworn, 
testified as follows: 

Direct Exami n ation. 

j 

By Mr. Mclnemey: 

i 

Q. Ifj possible, keep your voice up, so that the ladies 
and gentlemen of the jury can hear you. A. You see, I 
have been sick; I am a little hoarse. 

Q. Do the best you can, if you will, so that Mr. Boyd, 
this gentleman back here, can hear you. 

The Court. But talk in that direction. 

| 

i 


i 

; 


i 
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By Mr. Mclnemey: j 

Q. What is your full name? A. Mrs. William 
Heurich. 

88 Q. Where do you live? A. 1217 C Street North- j 

east. I 

Q. You were living there on July 27,1943? A. Yes, sir. 

Q. You were acquainted, were you not, with Mr. and 
Mrs. Gamble? A. I was. 

Q. Where did they live? A. 1219. 

Q. Do you have any children? A. I have five. 

Q. What are their ages? A. One is fourteen, one is 
twelve, one is eleven, and two twins is eight. I 

Q. Directing your attention to July 27, 1943, during the j 
summer, were any of your children playing in front of j 
your house? A. One of them; one of the twin girls. 

Q. How old was she then? A. Seven; no, she was six 
then. It has been about two years. j 

Q. Where was your child playing with reference to the j 
front of your house? A. Well, I don’t know about that, | 
but she was out front some place. I don’t know exactly 
where she was at, because that is what made me go out- j 
side. " j 

89 Q. On July 27,1943, were there any other children j 
in any of the houses along there? A. I don’t know j 

about that, but I imagine there was some out there, because j 
they always play in front of my house on that street. | 

Q. I believe the streetcars operate on the one-way street ! 
there ? A. Yes, they do. 

Q. Do you remember some furniture being piled in j 
front of one of the houses? A. I do. J 

Q. Do you remember which house it was? A. It was 
quite a few houses. ! 

Q. Could you tell generally what ones they were? A. 
Well, I live at 1217. It wasn’t exactly in front of my house; i 
it was in front of 1215, 1213, 1211, and 1209,1 think. 

Q. It was down to 1209? A. Yes. 


i 
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Q. Do Vou remember the little Gamble child playing on 
this particular day she was hurt? A. I do. She was 
playing with my little twin girl. 

Q. Where were they playing? A. They were playing 
in front of the street, on this side of the block. 

90 (j). They were playing on your side of the street ? 
A.' On my side, yes. 

Q. Did there come a time when your attention was at¬ 
tracted to any unusual noise out on the street? A. Well, 
the brakeis of the streetcar being applied. 

Q. You did hear brakes on a streetcar being applied? 
A. Yes. i 

Q. Where were you at the time you heard the brakes? 
A. I was in my house. 

Q. What did you do then? A. I went outside. 

Q. When you went outside, what did you see? A. Well, 
I saw the car was standing; and, of course, as soon as I 
got out there they were bringing a little child across the 
street. 

i 

| By the Court: 

Q. Yoji saw what in the street? A. The streetcar was 
standing. 

1 By Mr. Mclnerney: 

Q. Then, did you see the little Gamble child? A. I 
didn’t see the little child until the man had her in his arms, 
bringinglher right across the street in front of the car. 

Q. Do you know who the man was? A. Well, that was 
• Mr. Johnson. 

91 Q. Did you notice the condition of the child at that 
time? A. Well, she was unconscious. 

| By the Court: 

Q. She was what, madam? A. She was unconscious. 
By Mr. Mclnerney: 

Q. The streetcar was still out in the middle of the street? 
A. Oh, yes, yes. 




' 


43 | 

Q. Did there come a time when you took the child away 
from Mr. Johnson? A. Yes, he put her in my arms. 

Q. What happened then? A. We were taken — Mr. 
Cogswell taken her to the hospital, and I went with her. 

Q. In addition to Mr. Cogswell and yourself, was there 
anybody else who went to the hospital? A. Yes, the con¬ 
ductor driving the car. 

Q. I will ask you, first, prior to the time you left to go | 
to the hospital, did you have any discussion with the motor- 
man of the streetcar? A. No. 

Q. Were there very many people gathered around there? | 
A. Quite a few. 

92 Q. When you went to the hospital, do you know 

what hospital it was? A. Casualty. j 

Q. In going to Casualty Hospital, did you have any 
conversation with the conductor of the streetcar? A. No; 
he only said he was sorry he struck the little child. 

Q. Was there any other conversation? A. No, I didn’t ! 
hear no more. 

Q. Nothing else was said about it at the time? A. No. | 

Q. What was the child’s condition? A. Well, she was 
unconscious, and then she did arouse up and ask for her 
mother; that is all I remember. 

Q. Then, when you left her at the hospital, you came 
back? A. They wouldn’t let me go in the ward; just car¬ 
ried her in the examination room, and I came on home. 

Q. Then, on the way to the hospital the statement was 
made by the motorman that he was sorry he had struck the 
child? A. Yes, he did. 

Q. Did you have any further conversation with him? 

Mr. Boyd: Counsel has asked that question three times, 
to my recollection, and the witness so stated that that was j 
all the conversation she had with the motorman. | 

93 Mr. Mclnerney: That is all, Mrs. Heurich. 

Mr. Bovd: That is all. Thank vou, Mrs. Heurich. 

. » I 

(The witness left the stand.) 
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Mr. Mclnemey: Tliat is the plaintiffs case, if your 
Honor please. 

Mr. Boyd: I have some legal matters that I should like 
to call to the Court’s attention. 

The Court: Let the jury be excused. 

(The jury retired from the courtroom.) 

I 

Mr. Boyd: If your Honor please, I respectfully move at 
this time to direct a verdict on behalf of the defendant. 
As I see the evidence, if your Honor please, there is no 
basis upon which the charge of negligence in this case could 
be submitted to the jury. 

The Court: Don’t you care to elaborate on that! 

Mr. Boyd: It would be elaborating on nothing, if your 
Honor please, because I just do not see any evidence of 
negligence. 

The Court: Let me ask you how far it is from the curb 
to the dotted line. 

Mr. Boyd: If your Honor please, we can give it to you 
within a matter, of inches. Let us do a little arithmetic 
here. The street is 32 feet wide, and the tracks are 4 feet 
8 inches in width. That means it is 27 feet 4 inches, or it 
will be half of that. So it will be 13 feet 8 inches, if 
94 your Honor please, from the curb to the outer rail* 
Now, the overhang of the car is somewhere in the 
neighborhood of a foot and a half. It may be a foot and 
four inches. 

The Court: Is there not testimony that the child struck 
the frontj of the car on the left side ? 

Mr. Boyd: That is right, sir. 

The Court: Is there not testimony that the brakes were 
not put on until the child had struck the car? 

Mr. Boyd: I think the testimony of Mrs. Massicotte was 
that she did not hear the brakes go on until the actual 
impact. Your Honor will remember that she testified that, 
of course, she could not see what the motorman was doing 
inside the car, and she did testify that this child ran out 
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rapidly. So your Honor has the situation of the motorman 
inside the car being confronted with an emergency. It is 
a physical fact that there must be a certain reaction time; 
and if the brakes, as she testified, took effect at the very 
moment of impact, then it must have been, of necessity, 
that the operator saw her before that time and was in the 
act of taking his foot off the accelerator and putting it on 
the brake, depressing the brake pedaL 
Bear this in mind, if your Honor please: If the streetcar 
was traveling at the rate of only 12 miles an hour— 

The Court: How fast do you think it was traveling? 

Mr. Boyd: I do not believe it was traveling over 
95 twelve. At that speed—the 12 miles an hour—it 
would be traveling 9 feet a second. No; at 12 miles 
an hour, it would be traveling 18 feet a second. 

The Court: Of course, it could have been traveling .12 
miles an hour, but why would it have been traveling so 
slow. 

Mr. Boyd: This is called Twelfth Place. It is more like 
an alley. There had been a truck that had backed out and 
impeded the progress of the streetcar. So, within a very 
short distance of where this thing happened, the streetcar 
had in fact slowed down almost to a stop and was just 
starting up again. In addition to that, if your Honor 
please, back here at Twelfth Street the streetcars come on 
to C Street for the first time. They make an abrupt right 
turn, a right-angle turn, down here at Twelfth Street, and 
make that abrupt turn into a narrow street They have 
got to reduce their speed greatly. 

To get back, if your Honor please: If this man was going 
only 12 miles an hour, he would have been traveling at the 
rate of 18 feet a second. If the reaction time was only 
three quarters of a second, which, in my opinion, would be 
very rapid reaction time, in three quarters of a second he 
would have traveled three quarters of 18 feet, which would 
be just about the time it would take this little girl to run 
from the curb out to the overhang of the streetcar. 


Let me put it this way: If he had seen this girl 

96 the isecond she jumped off the curb, by the time three 
quarters of a second had passed, his streetcar would 

have gone three quarters of eighteen feet. Mr. Williams 
has been making some computations here. It w r ould be a 
little over 12 feet. This little girl could probably run at 
the rate of 12, or 10 or 12 miles an hour. 

The Court: You must think she is a Marathon runner. 

Mr. Boyd: No; I understand that a man doing a hundred 
in ten seconds is running at the rate of 20 miles an hour. 

The Court: But you are walking fast when you are 
walking four miles an hour. That child could not run ten 
miles an hour. 

Mr. Boyd: Well, maybe she was running only eight 
miles an hour. 

The Court: Of course, there is no doubt about it, and 
there isn't any evidence, as I remember it, that there was 
any obstruction to the motorman’s vision beyond the curb. 
There was an automobile parked to the east, but at the 
point where the child ran out there was nothing to obstruct 
his view with the exception of the furniture, which ex¬ 
tended to the curb. 

Of course, it goes without saying that the Court could 
not say ^s a matter of law, by any means, that the motor- 
man was negligent because he did not see the child before 
the child reached the streetcar. But the question before 
the Court is whether or not, when there is evidence 

97 that a situation like that exists, it is not a matter for 
judicial investigation. That is the question before 

the Court. 

What the Court is asked to do is this, as I understand 
it: to say, in the face of the fact and the evidence that the 
brakes were not put on until the child collided with the 
car, that; there is no necessity whatever to find out what the 
explanation of the motorman is as to why that condition 
existed. I do not see how a court is going to take that 
position^ because that would mean this: that whenever a 
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child five years old or less—or six or seven, or along there 
—ran out from the curb and struck a streetcar, if the car 
stopped after the child struck the car, that would be con¬ 
clusive evidence that there was no negligence on the part 
of the streetcar motorman. How can a court take that 
position? That is what you are asking the Court to do, as 
I understand it. 

Mr. Boyd: Of course, the burden of proof is upon the 
plaintiff, if your Honor please, not only to show negligence 
but also to show that that negligence was the proximate 
cause. They have not shown where the streetcar was when 
the child ran off from the curb, as I remember it, except to 
say that somebody said that it was between—bear in mind 
that it is the duty of the plaintiff to show by the burden of 
proof that there was negligence and that it was the proxi¬ 
mate cause—the only testimony as to where the car was 
when this child ran out— 

The Court: The plaintiff does not have to show 
98 that there is negligence; the plaintiff has to show 
that there is some evidence of negligence which jus¬ 
tifies investigation. That is all the plaintiff has to do. 

Mr. Boyd: The only evidence with respect to the posi¬ 
tion of the streetcar is that it was somewhere between 1211 
and 1213. There is no evidence that it was going at an 
excessive rate of speed. There is no evidence that the 
motorman did not put on his brakes. 

The Court: It could not have been going at an excessive 
rate of speed if the evidence two weeks ago was true. 

Mr. Boyd: We still submit that it is true. 

The Court: I am very far being convinced; but that is 
water over the dam. 

Mr. Boyd: We would be glad to give your Honor a 
streetcar and allow you to make your own tests on that. 

The Court: Let me tell you: I went out and watched 
the streetcars the other day after the testimony was put in. 
I saw four of them stop. If what I saw was true, then the 
testimony could not have been true. 
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: Mr. Boyd: I rely on the scientific tests, if you Honor 
please. 

’ We will, of course, be governed by your Honor’s ruling. 

The Court: I understand. I should like to hear what 
the plaintiff has to say about the situation. Of course, it 
is perfectly evident that it is rather a close proposi- 

99 tioh, but the Court at this time feels that it is a very 
daugerous thing to say that where there is evidence 

of a crossing a distance of 13 and a fraction feet and a 
motorman making no effort to stop his car, that the fact 
that he did stop it after the collision is conclusive evidence 
that he was not negligent. That is the situation, and I want 
to hear what you have to say about it, please. 

Mr. Mclnemey: The motion for a directed verdict, if 
your Honor please, on behalf of the defendant has to be 
directed to the evidence that has been produced by the 
plaintiff, and if counsel for the defendant in basing his 
motion is calling upon evidence he expects to produce for 
the defendant, then he admittedly has stated that his mo¬ 
tion for a directed verdict should not be granted. His 
principal ground is that he estimates the streetcar to have 
been going but 12 miles an hour. 

' The Court. Of course, the Court does not think there is 
any evidence of excessive speed here so far. 

Mr. Mclnemey: No, neither do I. There is no evidence 
of any speed of the streetcar. The only question is, Is the 
evidence such that reasonable men might differ as to the 
responsibilities resting upon the parties insofar as negli¬ 
gence is concerned? The plaintiff is not required to put 
on witness after witness to prove any theory of negligence. 
If the plaintiff has put on evidence which proves sufficient 
facts which would warrant reasonable men to differ 

100 as to negligence, then the plaintiff has carried his 
biirden, which is the burden required of him prior to 

the time! when the defendant is required to put in its case. 
Later onj, if their motion is not granted, then on the question 
of the burden of proof or the burden of evidence or the 
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weight of the evidence, it would revolve back to the point 
as to whether or not the jury would agree or disagree with 
the theory propounded by the plaintiff- 

Mrs. Massicotte has testified in this case, and I submit 
respectfully, your Honor, that her testimony standing 
alone definitely makes out a plaintiffs ’ case. 

The Court: That is the only testimony there is, sir. 

Mr. Mclnemey: That is right, sir. She had gone down 
to 1209 for the purpose of inquiring whether she could rent 
the apartment at 1213 which had been vacated. As the re¬ 
sult of the vacating of that apartment, this furniture was 
out in the street. While she was ringing the bell to attract 
the attention of the occupants of 1209, she turned around, 
and as she turned around she saw the infant plaintiff start 
from the south curb. 

The Court: Defendant’s counsel, as I remember it, in 
arguing his motion stated that it was the sound of the 
brake that attracted her attention. I think she was asked 
that on cross-examination and repudiated it and said she 
had seen the child. 

Mr. Mclnemey: As I recall it, during my ques- 
101 tioning of Mrs. Massicotte, I asked her when she saw 
the child. She said: 1 ‘When I turned around.” 

The Court: She said so also on cross-examination. 

Mr. Mclnemey : On cross-examination she was asked 
the question: “Is it not a fact that it was the application 
of the brakes that attracted your attention?” and she 
said: “No, because I had turned around prior to the time 
that the brakes were applied.” 

The Court: That is my recollection. 

Mr. Mclnemey: She was at 1209. That woman, Mrs. 
Massicotte, was an eye witness, and the only eye witness, 
to this accident other than the motorman and the child 
who was struck. Because of the child’s tender years, her 
testimony cannot be considered. The motorman is with 
the defendant company. Mrs. Massicotte has no interest 
in this case at all; she is a disinterested witness. 
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While she was standing at the door, she turned around 
or turned her head, and she said she saw the child start 
from the south curb of C Street. 

She was then asked the question: “Well, when the child 
went outiinto the street, where was the streetcar?” 

She said: “The streetcar was back at about 1211 or 
1213.” She approximated it as being within that area. 

It is conceded that the distance from the south curb up 
to the streetcar track is approximately 12 to 14 feet, con¬ 
sidering either the width of the track or the over- 

102 hang of the streetcar, in which event there is only 
a small distance. Therefore, the child ran approx¬ 
imately 12 feet out or into C Street. 

The testimony is that the furniture was piled in front 
of these houses, starting at about 1209,1211, 1213, or 1215, 
as the case might be. Mr. Cogswell stated that his auto¬ 
mobile was about 35 feet east of where this furniture was 
piled on the sidewalk. Therefore, a streetcar operating in 
a westerly direction had this opportunity, conceded by the 
defendant, to see this child coming from 1209 for a distance 
of approximately 12 feet or more. 

She places the car back here at about 1211 or 1213. I 
respectfully submit that if she places it at 1211 or 1213, 
the jurv might have a right to consider any part of 1211 
or any part of 1213 or of 1213 or of 1211, based upon her 
approximation of where she saw the streetcar. 

The houses, it has been testified by Mr. Cogswell, are ap¬ 
proximately 12 to 14 feet .wide. At one time he said 12 
feet; at another time he said 14 feet. So you will have to 
assume] then, that 1209, 1211, and 1213 are between 12 
and 141 feet wide, based upon his approximation of the 
width of those properties. 

She is at the center, here, of 1209. The child ran from 
the west end of the furniture. She testified to that. The 
child started down here. (Indicating.) 

103 ! With the motorman back here (indicating), you 
^iave 1211, which is 12 to 14 feet, you have 1213, 
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which is 12 to 14 feet, and you have part of 1209, which is 
12 to 14 feet wide. Taking your distances of 1211 and 
1213, you have got 26 to 28 feet That is back in here, 
beyond where the child started. There is no evidence, as 
your Honor stated, of speed on the part of the streetcar. 
This man had 26 to 28 feet, conservatively, in which to 
stop the streetcar when this child started running from 
the curb, traveling a distance of approximately 12 feet. 
Based on that evidence, the streetcar was twice as far 
away as the child was when the child started out. 

Mr. Johnson testified that his attention was attracted to 
something unusual when he heard the heavy application of 
the brakes on the streetcar. He turned around, and he said 
that there was dust that was dry, but the child, when it 
came to rest, was about halfway back along the streetcar. 
The law of physics as we know it is this: that if the child 
was struck as it ran out, it would be knocked forward; it 
would be knocked down; it could not be swept back, be¬ 
cause Mrs. Massicotte stated that the child was struck by 
the left front of the streetcar, at which time, she positively 
stated, was the first time that the brakes had been applied 
on the streetcar, and she was looking right at it. She must 
have known that the brakes were being applied, because 
the severity of the application of the brakes was so great 
that people in the houses were attracted to it and 
104 rushed out. Therefore, as a person unfamiliar with 
the mechanical equipment of a streetcar, she could 
look at it and tell that they were being applied. 

Assume that the streetcar might be, conservatively, 30 
to 35 feet long. I do not know the exact length. But the 
child ran from 1209. The car traveled from 1211 to 1213, 
as she said, and continued on. The brakes were applied 
only when the child was hit, not before. The jury would 
have a right to pass upon the question of whether or not 
this motorman, having that adequate opportunity to see 
the child, applied his brakes in such time as to avoid the 
accident. 
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Taking 26 to 28 feet, pins half of 1209, which would be 
the approximation, the question of fact for the jury, we 
have again got half the length of the streetcar before the 
child came to rest under it. Therefore, you have 26 to 28 
feet plus half the distance, which could be 16 or 17 feet, 
before the streetcar came to rest and Mr. Johnson went 
out and jpulled the youngster from under the middle of the 
streetcar. 

I think that the plaintiff has proved sufficient facts to 
justify this question going to the jury on the theory of the 
plaintiff’s case alone, as it stands, with the defendant’s 
case not presented, but on defendant’s motion directed to 
the plaintiff’s case. On those facts which I have just ex¬ 
plained j to your Honor, based upon the testimony that the 
plaintiffs’ witnesses have given, I submit reasonable 
105 men might differ as to whether the motorman was 
maintaining a proper lookout, whether he had his 
streetcar under control, or whether, in the exercise of 
reasonable care, he could have avoided striking the child 
who ran from the curb, with no obstructions, out to the 
point 'where she struck the streetcar. 

If you were to take a situation such as this and say that, 
as a matter of law, no child could recover who ran from 
the curb, there would be positively no recovery in the Dis¬ 
trict of! Columbia, because counsel in his opening statement 
said that this is a narrow street. It is a one-way street. 
It is a street where we are careful. We are being careful 
of what? Careful of children and people coming from the 
curb. 

I respectfully submit that when you analyze the plain¬ 
tiffs’ testimony in its entirety, taking the testimony of 
Mrs. Massicotte, taking the testimony of Mr. Johnson, and 
takmg| the distances and applying a reasonable measure 
of determining what could or could not have been done, the 
plaintiffs have made out a sufficient case to overcome the 
motion for a directed verdict, which would call upon your 
Honor; at this time to rule that the plaintiff had made no 
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case as a matter of law. I believe we have made it not 
only as a matter of law but also to a point where there 
would be a question of fact to be passed upon by the jury. 

I have here some authorities, if you Honor would wish 
to hear me on them. 

106 The Court: My recollection of the facts is in | 
accordance with what I said and what you said also. 

It seems to me, just as I said a while ago, that for the 
Court to rule as a matter of law that the streetcar was 
traveling at not an excessive speed, that there is no pro¬ 
tection for children who might run out into the street, | 
even though the view from the curb was unobstructed— 

I do not see how the Court is going to say that. I do not 
see w’hv the Court should say it. It does not seem to me 
to be good public policy for the Court to say it. It seems 
to me also that it is an invitation for the motor-men of 
streetcars to be careless in their lookouts. j 

Now, there is another thing that the Court thinks it is j 
worthwhile to say at this time. We have here a jury who 
are conclusively presumed to be people of competent judg- | 
ment. That is the conclusive presumption. When they 
have heard all this evidence, why will they not be as well 
qualified as the Court is to size up the situation and decide | 
whether or not under the circumstances this motorman 
acted with ordinary care? 

I shall have to refuse the motion, gentlemen. 

Let the jury come in. 

[ 

(At this time the jury returned to the courtroom.) 

Mr. Boyd: If your Honor please, at this time I offer in 
evidence Defendant’s Exhibits 1 and 2, which were pre¬ 
viously identified in this case. I should like to exhibit them 
to the jury. Is there any objection? 

107 Mr. Mclnerney: None at all, Mr. Boyd. I think, if j 
your Honor please, that those photographs have 

two marks on them, and I think the jury ought to be told j 
what they represent. 
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Mr. Boyd: I may say, if your Honor please, for the 
benefit of the jury—and I shall ask Mr. Mclnemey to look 
at this—jthat on the picture which is identified as De¬ 
fendant’s Exhibit 1, there is an X mark, to which I am now 
pointing.! As I understand it, that represents the point 
where Mrs. Massicotte said she was standing at 1209. 

Mr. Mclnemey: That is right. 

Mr. Boyd: Then, on Defendant’s Exhibit 2 there is an 
X mark in the extreme left-hand comer of the picture, 
which represents Mrs. Gamble’s address. 

Mr. Mclnemey: 1219. 

Mr. Boyd: If your Honor please, we now offer in evi¬ 
dence Traffic Motor Vehicle Regulations, Section 5(d) and 
5(e). Is there any objection to them, Mr. Mclnemey? 

Mr. Mclnemey: I have not seen them. Let me take a 
look at them. 

I object to both of them, if your Honor please. 

The Court: I am not familiar with them; I shall have 
to see them. 

(Counsel for both sides approached the bench and con¬ 
versed with the Court as follows:) 

I - 

The Court: You are nearly right; whether you 
108 are absolutely right about it; I do not know. I will 
tell you what I mean. There is some testimony that 
this child knew enough to know that she ought not cross 
the stidet. If I were sitting as a juror, that would not 
affect me one way or the other. I would not let that sway 
me. But counsel for the defendant thinks that there is 
enough j evidence of mental capability or her mentality to 
justify the introduction of this traffic regulation. That is 
your position, is it not? 

Mr. Boyd: That is not all of our position, if you Honor 
please. I think this goes to the question of whether or not 
the motorman was negligent. The law is that he has a 
right to assume that people will obey regulations which 
would bear upon his right to drive at certain speeds. 
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Mr. Benson: Does counsel believe that a child is aware 
of these regulations? 

Mr. Boyd: The law charges her with knowledge, but, of 
course, that goes to the question of contributory negligence, 
and, as I say, I offer them not only on that ground but also 
on the ground— 

The Court: You take the position that there is enough 
evidence of contributory negligence for that question to go 
to the jury? 

Mr. Boyd: If your Honor please, we offer them now on 
the sole ground that they relate not to the contributory 
negligence of the child but to the negligence of the 
109 operator, in that the operator, so long as he was 
abiding by the law, had the right to assume that 
these regulations that I have offered in evidence would 
be respected. 

Mr. Benson: That may be true— 

The Court: Well, probably I could go as far as this: 
that they are admissible in this case to the extent of an 
assumption that the driver of the streetcar had these regu¬ 
lations in mind. I think that is as far as I can go. You 
can read them, and I will tell the jury that. 

Mr. Boyd: If your Honor please, I think the law charges 
people with knowledge of them, and we need not show that 
the motorman actually had knowledge of these regulations 
or that the child actually had knowledge. The law neces¬ 
sarily presumes that people have knowledge of the law; 
and, of course, it is axiomatic that ignorance of the law is 
no excuse for violation. 

The Court: That would be true if the person who was 
injured in this case was of more mature age, more mature 
mental capacity. Of course, it is very doubtful whether 
these are admissible at all in this case. 

Mr. Mclnerney: I do not think they are. 

The Court: They are so apt to cause misapprehension 
on the part of the jury. 
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Mr. Bensonr How could a child be chargeable with 
knowledge of the law? 

The Court: I know, but the defendant takes the 

110 position that the motorman relied on the fact that 
between crossings people had no right to jay walk. 

That is the situation. 

Mr. Benson: That is true for the average person. 

Mr. Melneraey: But you will ultimately get back to the 
same theory, namely, that the child was of tender years. 

The Court: Of course; but there is the danger of mis¬ 
apprehension. 

Mr. Benson: Even under those circumstances, the driver 
must keep a diligent lookout. 

The Court: Of course, but that is not the point. The 
question; is whether this is admissible evidence. It is a very 
close question, I think, and a difficult question. 

Mr. Mjclnerney: There was an interesting case on that 
in California, in which the Court charged that under the 
traffic regulations the child of about the same age as this 
child was chargeable with the knowledge of those regula¬ 
tions and in going out between crosswalks was chargeable 
with negligence. The superior court in California reversed 
that on the theory that you could not charge the jury that 
a child would be guilty of any negligence at all as a matter 
of law if it violated those regulations; that they did not 
apply- I 

The Court: But what the defendant says it wants to get 
to the jury is a reminder to the jury that a motorman has in 
mind that people are now allowed to jay walk and are not 
supposed to cross streets except at crossings. That 

111 i^ really what he is after—what he says he is after 
-pand I have no doubt he is acting in perfectly good 

faith. ! 

Mr. Mclnemey: "What will the effect of it be if you read 
the regulations without comment? 

The Court: That is just the point exactly. I do not 
suppose anybody on the jury does not know that they have 
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no right to jay walk, as far as that goes. It is a difficult 
question, gentlemen, but I am not going to permit the evi¬ 
dence. 

(Counsel returned to the trial table, and the trial 
was resumed as follows): 

Mr. Boyd: We will call Mr. DuelL 

Richard Duell, called as a witness on behalf of the de¬ 
fendant, having been first duly sworn, testified as follows: 

Direct Examination. 

By Mr. Boyd: j 

Q. Will you state your full name, please! A. Bichard 
DuelL I 

• Q. You are employed by the Capital Transit Company, 
are you! A. Yes. | 

Q. In what capacity! A. Operator and trainman. 

Q. When you use the term “trainman”, you mean you 
are qualified to act as a combination operator and j 
112 conductor; is that correct! A. That is right. 

Q. How long have you been employed as an oper- ! 
ator of streetcars by the Capital Transit Company! A. j 

Twelve years. . 

Q. Mr. Duell, we are inquiring about an accident that j 
happened on July 27, 1943, at about 1:30 p. m., when a 
streetcar was in collision with a little girl in the 1200 block 
of C Street, Northeast. Were you the operator of that 
streetcar! A. Yes. 

Q. Mr. Duell, will you just tell his Honor and the ladies 
and gentlemen of the jury what occurred on that day! A. 
Well, I had just left 13th and D and proceeded around the 
comer to 13th and C. As I approached in front of the | 
Home Theater, which is just below where the accident oc¬ 
curred— 

Q. Let us pause there a moment to point out these things 
on the diagram we have used to illustrate different things. | 
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You saijd you had just come around the corner? A. At 
13th and C. 

Q. There has been marked here Twelfth Place. A. Yes. 
Q. Whit is the next street east of that? A. East of that 
is Thirteenth. 

Q. Is that where the cars make a turn and come into C 
Street? A. That is right 

113 Q. They proceed south, then make a right-angle 
turn, and proceed west; is that correct ? A. That is 

right. j 

Q. You say you had come down, had made the turn, and 
were approaching the Home Theater? A. Yes. 

Q. Will you tell us where that is? A. Well, I should 
say that ;is—oh, I imagine around 75 or 80 feet west of 
Thirteenlih Street. 

Q. Wist of Thirteenth Street. On which side of Thir¬ 
teenth Stjreet is it? On the north or the south side ? A. It 
is on the north side. 

i 

Q. With reference to what has been characterized as 
Twelfth Place, where is it? Is it east or west of that? A. 
Directly in front. 

Q. Dops not Twelfth Place run all the way through ? A. 
Well, it is Twelfth Place on the south side of C Street, and 
on the ncjrth side it is an alley—just an alley. 

Q. Wfyere is it with reference to this alley that you have 
mentioned? On this side or this side (indicating) ? A. On 
this side—the east side. 

Q. Does it abut the alley? A. No; there is one more 
building there. I think it is a tailor shop in there. 

Q. So the Home Theater would be somewhere in 

114 here; is that correct (indicating)? A. That is right. 

Q. You made mention of that. You said that just 
as you approached the Home Theater, something occurred. 
A. Yes; at the alley was a truck backing out of the alley. 

Q. That is this alley (indicating)? A. That is this 
alley, yes. 
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Q. It was backing out? A. It was backing out, and the 
rear end was protruding out into C Street, and I had to 
slow down and was ringing my gong there in order to pre¬ 
vent him from keeping on coming out and in order to pre¬ 
vent an accident between him and I there. 

I had nearly stopped. I was just creeping along there, 
and he pulled along in backing up in the alley, and then I | 
proceeded west on C Street, and I was going at a slow rate 
of speed, I should say not more than 10 or 12 miles an hour. 

Just over onto the south side of C Street there was furni- 
ture parked in the tree boxes, and there was two or three 
automobiles along the curb there, so that in order to go 
along there I was slowly ringing my gong there, just mov¬ 
ing barely, slowly, because it was an obstacle. It is not 
very wide there at C Street, and it is a narrow street. 

I had been with the Capital Transit quite a while, and I j 
have always been cautious— 

115 Q. The rules do not permit you to speak of those 
things, Mr. Duell. We have to confine ourselves to 
just what occurred on this ocasion. A. Well, I was mov¬ 
ing along on C Street about 10 or 12 miles an hour, I 
should judge, and all of a sudden I saw this little girl dart 
from in front of an automobile—behind the furniture, in 
front of an automobile—right across the tracks in front 
of me. So I slammed the car into emergency and throwed j 
my brakes down, and I struck her right on the left-hand ! 
corner, right at the front of me. 

Q. The left-hand front comer of your streetcar? A. j 
Yes, the left-hand front comer of the streamliner. 

Q. This was a streamliner, a one-man car? A. That is 
the new one. 

Q. Do you remember the number of that car? A. It 
was 1341, if I am not mistaken. 

Q. Is that one of the most recent cars that the company j 
has acquired? A. It was at that time. 

Q. At that time, you say? A. Yes. 
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Q. This child, you say, ran from the south curb! A. 
Prom the south curb of C Street. 

Qj. There has been marked on here by some of the 

116 witnesses this; area representing the furniture. 
A. Yes. 

| 

Q. Did she run from the east side of the furniture or the 
west side? A. She ran from the west side of it, right 
around in front of it. 

Q. That would be in here (indicating) ? A. That would 
be right along in here (indicating). 

Q. Did; she take a straight course toward the tracks, or 
not. A. Well, to the best of my recollection, she did. She 
ran right| around to the end of the furniture and right 
straight across the tracks. 

Q. Across the tracks? A. Yes—well, that was in order, 
when she ran around to the end of the furniture, came 
around the comer, that would give sort of—well, I would 
say just a slanting degree. 

Q. You used the expression “across the tracks.” Did 
she run across the tracks? A. As she was running across 
the tracks; she was crossing C Street. 

I By the Court: 

Q. You mean across the street? A. Yes. 

I 

By Mr. Boyd: 

117 Q. Did she ever get across the tracks? A. No, sir. 
Q. She was struck by the front left-hand corner 

of the streetcar is that correct? A. Yes. If you will par¬ 
don me, my term should have been running across the 
street, not across the tracks. 

Q. How quickly did you stop your car? A. Well, im- 
mediatel y ; as quickly as I could apply the brakes. 

Q. At out how far did your car travel after it came into 
collision with this little girl? A. To the best of my judg¬ 
ment—ny statement—I would say about 10 or 12 foot. 
Mr. B >yd: You may examine. 
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Cross-Examination. 

By Mr. Mclnemey: 

Q. Mr. Duell, yon have testified here something with re¬ 
spect to parked automobiles on the south side of C Street; 
is that right? A. Yes. 

Q. Taking what has been placed on the map which was 
pointed out to you by counsel—your attorney—as the fur¬ 
niture, you say there were parked automobiles. I wonder 
if you would be kind enough to come down and put a little 
mark on the plat to show where those parked automobiles 
were? A. Just a moment, please. I want to place it 

118 to the best of my recollection. 

Q. I know; to the best of your recollection. A. It 
may not have been right in front of the various houses I 
am going to place the mrak, but I am going to try to the 
best of my knowledge to place them along about where I 
recollect that they were at the time of the accident. 

Q. That is 1209, 1211, 1213, 1215, 1217, and 1219. It 
has been conded that 1219 is the house on Twelfth Place. 
This generally has been considered as the furniture. 

Taking that last suggestion, suppose you tell the Court 
and jury where the automobiles were parked. Let me help 
you. This is the sidewalk; this is the curb (indicating). 
Do you follow me. A. Yes. 

Q. These are the streetcar tracks. There were trees 
along in here (indicating). These would be the house fronts 
(indicating). A. Oh, I get you now. This is the curb here 
(indicating) ? 

Q. That is the curb. Just indicate where you saw the 
cars. A. (The witness indicated on the blackboard.) 

Q. I wonder if you would now be kind enough, since we 
have blocked in the automobiles as you see them 

119 here, to block in your cars, too. A. (The witness 
indicated on the blackboard.) 

Mr. Boyd: I think it might be well, Mr. Mclnerney, to 
point out to the witness these distances. From the curb 
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line out to the rail is 13 feet 8 inches. We stipulated that 
an automobile was about 6 feet wide. Is that not correct? 

Mr. Mclnerney: That is right. 

Mr. Boyd: So an automobile would be a little less than 
half of the width from the curb to the outside rail. 

By Mr. Mclnerney: 

Q. While you are here, if you will, were there any auto¬ 
mobiles parked west of this last car that you have men¬ 
tioned here on C Street on the south side? A. I can’t say 
that there was. 

Q. In other words, your testimony is that there were 
three cars parked right beside— A. That is to the best 
of my knowledge—about three. There may have been more 
along there, but to the best of my knowledge— 

Q. I would like to ask you whether or not, Mr. Buell, 
when you marked those places for three cars, you will tell 
the jury that those three cars were there or not there at 
the time :his accident happened. A. Well, there were auto¬ 
mobiles i rarked along there. Whether it was three or more, 
I would ijiot be ready to say. 

p. My question is: You have marked three cars 
120 as 1 being parked adjoining the furniture on the 
sidewalk. Now, will you tell this jury that those 
three cafs were there at the time this accident happened? 

Mr. Boyd: Are you telling him to tell the jury that, or 
are you asking him whether they were there, because he 
has told, you he is giving you his best recollection and is 
not sure exactly where they were or how many. Your 
question was to tell the jury that they were there. Is that 
what you want him to do? 

Mr. Mclnerney: My question is to ask him whether or 
not he will testify that those three cars were there. 

Mr. Boyd: I submit that he has answered the question, 
if your Honor please. 
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The Court: No. The Court thinks that he has a perfect 
right to ask a question of that kind. It is important in the 
case. Proceed, sir. 

By Mr. Mclnemey: 

Q. Did you understand the question, Mr. Duell? A. 
Would you mind repeating it just once more? I hate to 
bother you. 

Q. You are not bothering me, Mr. Duell; I am afraid I 
am going to bother you. 

The question was: Will you tell this jury in your testi¬ 
mony that at the time of this accident the three cars that 
you have designated on this plat were parked ad- 

121 joining the furniture which was on the sidewalk? 
A. To the best of my knowledge, yes. 

Q. Your testimony is that you qualify it: that that is 
the best of your recollection; is that right? A. Yes. 

Q. You made a report of this accident to your employer 
immediately after the accident, did not not? A. Yes. 

Q. Have you ever read that report that you made? A. 
Yes, I scanned over it. 

Q. When? A. Well, I keep reports of my own. I make 
little notes after an accident. 

Q. Does your report show that these three cars were 
there? A. I never mentioned how many; I said there was 
automobiles parked along the curb. 

Q. At the time immediately after the accident, the notes 
which you made were that there were automobiles parked 
along the curb? A. Yes. 

Q. Is that right? A. Yes. 

Q. When did you reach the conclusion that they 

122 were parked next to the furniture? A. Well, 
I think in my report that I made to the company 

right after the accident I referred to the automobiles 
parked along the curb right beside the furniture. 

Q. Do you have your special report that you made? A. 
No. 
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Q. Do yon have the company report? 

Mr. Boyd: I have the company report, and I shonld be 
glad to offer it in evidence in full, if counsel is agreeable. 

Mr. Mclnemey: I am not asking about putting anything 
in in full; I am asking about the three cars near the furni¬ 
ture. 

Mr. Boyd: I am willing to submit the report. 

The Court: I know, Mr. Boyd, but the Court cannot 
agree to that being admitted over objection. If you do 
not want to show the report, the Court has no criticism; 
but— 

Mr. Boyd: I have no objection to showing it. I offer to 
show the whole thing to the jury. 

The Court: I understand, but he is not interested in the 
whole thing. It may be a self-serving declaration. He is 
asking about these cars. If you do not want to show it, 
that is all right. But he has a perfect right to ask this 
question. 

Mr. Boyd: May I approach the bench, if you Honor 
please? 

The Court: Yes. 

(Counsel for both sides approached the bench and 
conversed with the Court as follows:) 

Mr. Boyd: If your Honor please, I move the with- 
123 drawal of a juror, because your Honor has indi¬ 
cated to the jury that I am unwilling to show the 
report. 

The Court: Oh, I have not done anything of the kind. 
The Court refuses the motion. Do not be silly that way. 

(Counsel returned to the trial table, and the trial was 
resumed as follows:) 

By Mr. Mclnemey: 

Q. Can you give the jury any idea of the approximate 
length of the automobile? A. I would say around 10 or 
12 feet. 
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Q. Would 15 feet be closer? A. Well, it could be a foot 
or so out of the way. 

Q. You saw this child leave the curb—the south curb— 
didn’t you? A. No. 

Q. Where was the child when you first saw i4? A. When 
I first saw it, it had just started around in front of the pile 
of furniture, headed across the street; 

Q. I am going to ask you: This is the furniture (indi¬ 
cating)? A. Yes. 

Q. As you recall. This is the west side of the furniture 
(indicating) ? A. Yes. 

124 Q. This is 1209; is that right? A. That is right. 
Q. Your testimony is that you saw the child 

dodging around the end of the furniture; is that correct? 
A. Yes. 

Q. I wonder if you would come down here and point out 
on this plat where you saw the child when it was darting 
around the edge of the furniture. 

Let me explain it to you. This is the furniture right 
here (indicating). A. Yes. 

Q. This is the sidewalk (indicating), this is the street 
(indicating), and this is the south side of the street (indi¬ 
cating). 

Your testimony is that you saw the child darting around 
the end of the furniture. Now, I am asking you, this being 
the furniture, to point out there where the child was when 
you first saw it darting around the edge of the furniture. 
A. (The witness indicated on the blackboard.) 

Q. Now, you realize that this square we have in here is 
the furniture? A. Yes. 

Q. Now, this mark you have put on here, which I am 
designating by your initial, D— A. May I interrupt you 
just a minute, please? Is this your furniture, or is this 
tree boxes here (indicating)? 

125 Q. Stand around this way again. This would be 
the fence line of the houses (indicating). A. Yes. 

Q. This is the south curb (indicating). A. Yes. 
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Q. This is the sidewalk between the curb and the fences 
(indicating). A. Yes. 

Q. This square which I am designating with the pointer 
is the fujmiture on the sidewalk (indicating). In response 
to my question, you said that the child darted around the 
edge off the furniture. That being the furniture (indi¬ 
cating), the child darted around the edge of the furniture. 
Can you mark on that plat where you first saw the child 
when she darted around the end of the furniture. A. I 
just brought it around when I asked you about the tree 
boxes and the furniture. 

The Court: 'Where is the point? 

Mr. Mclnerney: He has not put it on yet. 


(The, witness indicated on the blackboard.) 
Mr. Mclnerney: I will repeat the symbol D. 
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By Mr. Mclnerney: 

Q. Now, take the stand. This line you have just drawn 
extends from the curb up into the street; is that right? A. 
Yes. 

126 Q. Did you not just testify that you did not see 
the child leave the curb? A. I said I saw her when 
she ran around the end of the furniture, going across the 
street. 

Q. I ask you, Did you not just testify that you did not 
see the child leave the curb? 

Mr. Boyd: I do not recall any such testimony, if the 
Court please. I think the question is unfair unless counsel 
will state that that is his recollection. 

The Court: Just a minute. Has not the witness stated 
that he first saw the child at the point in the street there? 

Mr. |Boyd: No, he has not, if your Honor please. His 
testimony was that he saw the child when she ran around 
the furniture. 

Mr. Mclnerney: I asked him: “Did you see the child 
leave the curb?” His answer was: “No.” Then I asked 
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him: “Where was the child when yon first saw her?” He 
said: “She would be coming around the end of the fur¬ 
niture.” 

The Court: I know he did, but what is the point he has 
marked in the street? 

Mr. Mdnemey: This is supposed to be the child coming 
around the end of the furniture. 

The Court: Where is the point he first saw the child? 
Mr. Mclnemey: That is what I just asked him 
The Court: Where is it? 

127 By Mr. Mclnerney: 

Q. Bight here on the south curb, I assume, would be 
where you first saw the child leave the curb; is that right? 
A. Yes. 

Q. Then, you did, as you were operating in a westerly 
direction, see the child leave the south curb? A. She was 
down below the curb, partly out in the street. 

Q. How far out in the street was the child when you first 
saw it? A. I would say more than a couple of foot from 
the curb. 

Q. Then, it was not coming around the end of the furni¬ 
ture when you first saw it, was it? A. Well, she must have 
been coming around from the furniture, because I didn’t 
see her until she was darting out in the street. 

Q. Where did she dart from? A. Presumably from 
around the end of the furniture. There was an obstruc¬ 
tion. 

Q. Did you see her? A. Darting across the street, yes. 
Q. Did you see her before that? A. No. 

Q. Then, when you say the child came around the end 
of the furniture, you do not know whether the child 

128 came around the end of the furniture or not, do 
you? A. Well, where else could I judge that she 

came from? 

Q. You do not know, do you, whether it came around the 
end of the furniture or not; is that right? 
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(The witness did not answer.) 

| By the Court: 

Q. Answer him if you can, sir. A. I have answered him 
once. 

Q. Answer him again if you can. If yoz. cannot, just 
say so, alnd I will not require you to say any more. 

f By Mr. Mclnerney: 

Q. Would you like to have the question read again? A. 
Yes, if you don’t mind, please. 

The Reporter (reading): “Question: You do not know, 
do you, whether it came around the end of the furniture or 
not; is that right?” 

The Witness: To the best of my knowledge, she was 
right at the end, getting ready to dart across the street 
there. When I first saw her, she was about two feet from 
the curb, I should say—two or three feet from the curb— 
going across the street—across C Street. 

Mr. Mclnerney: Now, Mr. Reporter, will you please read 
that answer back? 

(The last answer was read by the reporter.) 

129 By Mr. Mclnerney: 

Q. You have testified, according to that answer, that the 
child was at the end of the furniture, getting ready to cross 
the street; is that right? A. To the best of my knowledge, 
yes. 

Q. All right. Now, did you see the child at the end of 
the furniture, getting ready to cross the street? A. When 
she darted right in front of me, yes. 

Q. You have answered the question, Mr. Duell, by saying 
that you saw the child getting ready to cross the street. 
Did you see the child getting ready to cross the street? A. 
I can’t say that I saw the child before she was darting out 
in the street, no. 
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Q. Have yon any explanation to make of yonr answer 
that yon first gave that yon saw the child getting ready to 
cross the street? A. I said I saw the child down in the 
street. 

Q. That was the first time yon saw the child down in the 
street; is that right. A. Yes. 

Q. How far down in the street? A. I shonld say a 
conple of feet from the cnrb. 

Q. What did yon do when yon first saw the child? A. 
I threw my brakes on and put my car in reverse. 

Q. In other words, yon gave it full brakes; is that 

130 right? A. That is right. 

Q. About how far away were yon when yon first 
saw the child? A. I should say around 8 or 10 feet. 

Q. You were going about how fast? A. About 10 or 12 
miles an hour. 

Q. Now, yon were 8 feet away from the child. No; let 
me correct that, please. When yon first saw the child, it 
was about, as yon say, 2 feet from the cnrb; is that right? 
A. At first glance, yes. 

Q. Was the child in movement then—in motion? A. 
Running. 

Q. In a direct line? A. Well, I couldn’t say direct 
line, or anything. It happened so fast, I couldn’t say 
whether it was a direct line straight across or at an angle. 

Q. Wtien yon saw the child for the first time, when the 
child started to cross the street, will yon give ns yonr best 
recollection of whether the child came on a straight line 
across to its right or to its left? A. Well, I would say, as 
quick as it happened, it would be a little impossible for me 
to give an answer to that. 

Q. In other words, the movement of the child was so 
quick that yon could not say how the child was 

131 coming; is that right? A. That is right. 

Q. Yon do know, however, that yonr streetcar was 
going straight ? A. Going west, yes. 

Q. It was on the tracks, was it not? A. Yes. 
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Q. Taking from the point where the child was first seen 
by yon up to the point where the child came in contact with 
the streetcar, how far were you away from that point when 
you first saw the child start across the street? A. I should 
say about 8 or 10 feet; in between that. 

Q. Then, that was when you applied the brakes; is that 
right? A. Yes. 

Q. Going 10 or 12 miles an hour with a streetcar of the 
model you were operating, how long does it take to stop it 
when you give the full brakes plus reverse? A. Well, I 
couldn’t rightfully say, myself; I have never made the 
test. 

Q. Well, now, let us look at it this way. You have been 
a motorman for 12 years? A. That is right. 

Q. How long had you been operating this type of 
132 streetcar? A. Ever since they arrived. 

Q. When was that? Do you recall? A. I really 
couldn’t say when the first one came in. 

Q. Give us approximately your best idea, as a loyal em¬ 
ployee of the cmopany. A. Well, I don’t know exactly 
when the new streamliners came in. 

Q. Let us assume they came eventually. A. Yes. 

Q. You have been operating them ever since? A. That 
is right. 

Q. Going 8 or 10 miles an hour, giving it full brakes 
and reverse and everything, how long would it take to stop 
it? Give us your considered best recollection from your 
12 years with the company and operating these cars since 
they came to the company. A. My report read that I 
stopped within 10 or 12 foot. It may have been a foot or 
so out of the way. 

Q. I am not asking you what was in your report but to 
give this jury now you best recollection of how long it takes 
to stop that streetcar going 10 or 12 miles an hour with full 
brakes. A. I would say about 18 foot or so. 

Q. Ini' your report, you just said, it was less than that? 
A. I know it is. 
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133 Q. I know it is. A. Just a minute, if I may. I 
have never made a scientific -test of it When I say 

10 or 12 foot, that means a foot or either way. j 

Q. Well, you probably would be scientifically correct if 
you would come within a foot or so. A. Maybe not. 

Q. What would be your best recollection now? 

The Court: He says 18 feet. 

i 

By Mr. Mclnerney: | 

I 

Q. Eighteen feet? Is that the answer? Eighteen feet 
going 10 or 12 miles on hour? A. The answer in my re¬ 
port was around 10 or 12 foot. 

Q. Your answer now is what? A. Ten or 12 foot. 

Q. What is the 18 feet for? A. Well, when I say 10 or 
12 foot, if I may say so, I may be a foot or so either way. 

Q. Would it be 6 feet either way? A. It depends on 
the condition of the rail, the load you have, the condition | 
of the car. 

Q. You had no load this day? A. No. 

Q. There was no one in the car at all other than J 

134 yourself? A. Yes, sir. 

Q. The streets were dry? A. Yes. 

Q. The rails were dry? A. Yes. j 

Q. The street was level? A. That is right. 

Q. They being the factors, would the car stop sooner j 
or later after the application of the brakes? A. I still say 
it was around 10 or 12 feet, to the best of my knowledge, in 
stopping it. | 

Q. After your car came to a stop, did you get out? A. ! 
Surely. 

Q. Bid you see them remove the child from under the 
car? A. No. 

Q. Where was the child after you got out and after the 
car had come to a complete stop? A. She was in the arms 
of one of the people lives around there. j 

Q. You did not see it before that? A. No, sir. 
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Q. You do not know what part of the car it was taken 
from? A. No, I didn’t. 

Q. After yon came to this immediate stop, you 

135 jumped out and ran around? A. Ran around the 
front end of the car. 

Q. By, that time they had removed the child; is that 
right? A. Yes. 

Q. You left the car right in that position and then went 
down to the hospital with the youngster? A. Yes, sir. 

Q. That is right? Did you come back to the scene of 
the accident? A. Yes. 

Q. Where was the streetcar then? A. Still setting in 
the same place. 

Q. Cap you approximate with respect to the furniture 
and with respect to these numbers where it was—where the 
front of it was ? A. Where the front of the streetcar was ? 

Q. Yes. A. It was still setting in the same place where 
I stopped it, right around 1209—between 1209 and 1211. 

Q. It jwas around in there; is that right? A. That is 
right. | 

Q. Yop know, do you not, that children play on that 
street all the time? A. Surely. 

136 Q. As a matter of fact, over here in front of the 
Home, they play almost constantly, do they not? 

A. Sure. 

Q. They play on the sidewalk here constantly, do they 
not? A. Yes. 


Q. Oh the south side? A. Yes. 

Q. How long had you been making that particular run? 
A. Well,; I had been over there—I worked at that barn for 
four years or so. Then I had left. Then I went back, 
and I hhd only been back a couple of weeks or so before. 

Q. Y<ju knew that that furniture had been on the side¬ 
walk pn|or to the day that you struck the child, did you 
not. A. No, that was the first time I had seen it. 

Q. Had you operated a streetcar on C Street prior to 
that day? A. Sure. 
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Q. Well, now, how many days before the accident hap- ! 
pened was it that yon had made yonr last run on C Street? 
A. I would say the day before, in the morning. 

Q. Was this your first run on this particular day? A. 
Yes. 

Q. You were just coming out of the bam? A. I just 
had relieved a man at 13th and D. 

137 Q. On the day before had you run that C Street 
run? A. Yes. 

Q. Was the furniture there? A. I don’t recollect that. | 
Q. With the children playing on the street, as you have 
stated here, would the fact that the furniture was there 
have caused you to look at it more closely to see that chil¬ 
dren would not run from behind it? A. Well, I can say 
that I was always careful in C Street. 

Q. What were you particularly careful about? A. Just 
nothing; just because it is a narrow street. 

Q. As a matter of fact, that furniture had been there I 
more than two days, had it not? A. I couldn’t say. 

Q. But you just noticed it on this particular occasion 
when the child was struck? A. That is right. 

Q. You had not seen it before that, had you? A. I 
really couldn’t say so. 

Q. Now, with respect to this truck backing out of this 
alley here, did you have to come to a complete stop? A. 
Did I have to come to it? 

Q. Yes. A. I did. 

138 Q. And give him the gong? A. Yes. 

Q. How many times? A. About two or three ! 
times, maybe. 

Q. What did he do then ? A. He pulled back up in the | 
alley. j 

Q. What did you do then? A. I started to proceed 
west in C Street. 

Q. How long did he hold you up? A. Oh, just a second! 
or so. 


i 
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Q. Just enough for him to get out of the way? A. That 
is right. 

Q. Did you look over your shoulder at him as you were 
proceeding along C Street? A. I looked over the right- 
hand side. 

Q. In other words, as you were passing him, you looked 
over your right shoulder back at him? A. Not over my 
right shoulder. 

Q. Which shoulder? A. He was completely out of the 
way before I proceeded. 

Q. Didn’t you just say a minute ago that you looked 
to your right and turned your head to the right? A. While 
I was standing still, yes. 

Q. When you were standing still, you looked at him ? 
A. Yes. 

139 Q. When you started out, you did not look at him 
any more? A. Why should I? It was out of the way. 

Q. Were there any adjustments to be made on the 
streetcar, such as transfers, tokens, and so forth? A. No. 

. Q. That had all been done in the barn? A. Yes. 

Q. When you started up C Street in front of the Home, 
your streetcar was operating 10 or 12 miles an hour. Did 
you have your foot on the thing which might be the equiv¬ 
alent of an accelerator on an automobile, which causes it 
to go forward? A. That is right. 

Q. When did you take your foot off that to apply the 
brake? A. Just as soon as I started the car in the move¬ 
ment. 

Q. In other words, at the time the car went into move¬ 
ment along C Street, you had removed your foot from the 
accelerator and put it on the brake? A. I never build a 
car up vpry fast. 

Q. In other words, you were building the car up very 
slow, with your foot on the brake; is that right? A. That 
is right. 
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Q. Your foot, then, was on the brake at the time that 
you were applying it, when you first saw this child 

140 coming from the curb? A. That is right. 

Q. Mr. Duell, here is Defendant’s Exhibit 1, and 
the defendant is the Capital Transit Company. Does that 
represent the condition of the furniture at the time you 
had the accident? A. That is right. 

Q. Taking that photograph and holding it up like that, 
if you will, tell the jury where the child came from with 
respect to the end of the furniture (indicating). 

Mr. Boyd: Let him step down where the jury can see 
it, Mr. Mclnemey. 

The Witness: Just a moment. May I look at it? 

Mr. Mclnerney: Let him look at it. He has not seen it. | 

The Court: The Court will take a five-minute recess. 

(At this time a short recess was taken. The fol¬ 
lowing then occurred:) 

i 

By Mr. Mclnemey: I 

| 

Q. You have an opportunity, have you not, to examine 
the photographs which I showed you? A. Yes, I have. 

Q. With reference to Defendant’s Exhibit 1, if you will 
step down, Mr. Duell, and just hold the picture up so that 
the jury can see it, point out to the jury where the child I 
was with reference to that part of the furniture 

141 (indicating) when you first saw it. A. Right about ! 

here (indicating), running around there (indi¬ 
cating). ! 

Mr. Boyd: May the record indicate that the witness 
has pointed to the extreme west end of the furniture? 

I 

By Mr. Mclnemey: i 

Q. Now, will you be kind enough, Mr. Duell, to take | 
this pencil and mark an X on there—keeping in mind that i 
there is a lamp post there and that this is the end of the j 
furniture (indicating)—where the child was when you first | 


i 
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saw it with respect to the west end of where that furni¬ 
ture is onf the sidewalk? Would you like to use a pen? 
You can bear down on this; it is a Shaeffer pen, guaran¬ 
teed. Put your initials on it A. All of them? 

Q. Well, I don’t know how many you have. A. Well, 
there you asked me to put a D. 

Q. Well, a D will be enough. A. (The witness placed 
a mark on the photograph). 

Mr. Mclnerney: That is all. Thank you, Mr. Duell. 

Mr. Boyd: You have no further questions? 

Mr. Mclnerney: No. 

Mr. Bojfd: I have no further questions. 

, l 

(Tije witness left the stand.) 

Mr. Boyd: If your Honor please, we again offer the 
regulations 5(d) and 5(e), on the grounds pre- 
142 viously stated to the Court, and also on the ground 
with respect to the contributory negligence of 
Peggy Ann. 

Mr. Mclnerney: The same objection. 

The Court: Sustained. 

Mr. Boyd: We rest, if the Court please. 

Mr. Mclnerney: In rebuttal, if your Honor please, I 
understand counsel has two more photographs. I should 
like to have them to introduce them as part of the plain- 
tiffs’ case, if I may. 

Mr. Boyd: Will you stipulate that they correctly por¬ 
tray the condition of the furniture at the time of the ac¬ 
cident? 

Mr. Mclnerney: I do not know; they are your photo¬ 
graphs. 

Mr. Bo^d: Well, you are offering them to the jury. If 
you are p°t willing to stipulate that they accurately por¬ 
tray the Condition of the furniture, then they are entirely 
meaningless. 

Mr. Mcflnemey: Under the circumstances, why, we would 
definitely stipulate that they accurately portray the fur¬ 
niture. 
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The Court: What is that, sir? 

Mr. Mclnerney: We will stipulate that they accurately 
portray the furniture. 

The Court: All right, sir. 

Mr. Mclnerney: I will ask that these pictures be marked 
as Plaintiff’s exhibit 4 and Plaintiff’s exhibit 5. 

The Court: Has the defendant offered these photo¬ 
graphs ? 

143 Mr. Boyd: We offered Nos. 1 and 2, that are 
closer-up views than those that Mr. Mclnerney is | 

now offering, if the Court please. Nos. 1 and 2 w’ere ad¬ 
mitted without objection. 

Mr. Mclnemy: And Nos. 4 and 5 with the stipulation 
that they portray the physical characteristics of the fur¬ 
niture. 

The Court. Will counsel approach the bench, please? 

(Counsel for both sides approached the bench j 
and conversed with the court as follows:) 

i 

The Court: Were Nos. 1 and 2 offered on the theory that 
they portray the condition as it was at the time of the 
accident? 

Mr. Boyd: Just the condition of the furniture, if the 
Court please. The photographs were taken about an hour 
after the accident happened, and I understood from Mr. 
Mclnerney that he was not going to insist upon the pro¬ 
duction of the photographer to corroborate that. 

The Court: Well, you do not admit by these photo- J 
graphs that there were no automobiles there? 

Mr. Boyd: No, I do not think that the photographs can 
be used for that purpose, because the testimony' shows 
that one of the automobiles, at least, was moved, and others 
may have been there, so far as I know. I 

The Court: All right, gentlemen. I just want that un- j 

derstanding. j 

i 

144 (Counsel returned to the trial table, and the trial | 
was resumed as follows:) 
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Mr. Boyd: I think, if the Court please, for the benefit 
of the jury, it might be well to state that the stipulation 
is that these photographs were taken about an hour after 
the accident happened. They are not offered for the pur¬ 
pose of showing the position of the automobiles. They 
may or may not have been moved. The testimony shows 
that one automobile, at least, was moved. 

Mr. Mclnemey: That is acceptable, your Honor. 


(The two photographs referred to were marked 
as Plaintiffs’ Exhibits 4 and 5 and offered in evi- 

« 

dence.) 


The Court: Is there anything further? 

Mr. Mclnerney: I should like to have Mrs. Gamble take 
the stan^ for a minute, if you will, please. 

Marie | Gamble, called as a witness on behalf of the 
plaintiffs in rebuttal, having been previously duly sworn, 
testified further as follows: 

i 

Direct Examination. 

‘ By Mr. Mclnemey: 

Q. Mrs. Gamble, there has been some testimony here 
about this furniture out on the sidewalk. Can you give 
the Court and jury an idea of how long that furniture 
was out there? A. Well, I should say around three 
145 days. 

Mr. Mclnerney: That is all. 

By Mr. Boyd: 

Q. Do you know, Mrs. Gamble, whether it was there 
three days from the time of the accident? A. From the 
time of the accident? 

Q. Yes. 

The Court: He means before the accident. 
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By Mr. Boyd: j 

Q. No; I mean three days after the accident A. No, I 
don’t think it was there three days after the accident. 

Q. Do yon remember seeing the furniture on the street 
for about three days; is that correct! A. That is right 

Q. But you don’t remember whether it was there three 
days after the accident or three days before the accident, 
or whether the accident happened in the middle of the 
three days! A. It happened in the middle of it 

Q. You recall that definitely, do you! A. Yes, I do. 

Q. You have a clear recollection of that! A. Yes. 

Mr. Boyd: That is alt 

Mr. Mclnerney: No further rebuttal. 

146 (The witness left the stand.) | 

The Court: Do you gentlemen have some prayers you j 
would like to offer! ! 

Mr. Boyd: Yes. | 

The Court: I will let the jury be excused until 1:45. I 

(The jury was excused and left the courtroom.) 

I 

Mr. Boyd: If the Court please, for the record, I at this i 
time renew my motion for a directed verdict. j 

The Court: Yes; the motion is denied. i 

Mr. Boyd: Do I understand that the plaintiffs have no 
prayers! 

Mr. Mclnerney: I have prayers that I could read to 
the Court, but I do not have them typewritten. 

The Court: Sir! 

Mr. Mclnerney: I can tell your Honor the theory of the | 
prayers we would request, which would be elementary j 
prayers pertaining to the law of infants, the question of—! 

The Court: I know, but I do not know what you are 
talking about. 

Mr. Mclnerney: Very well. The plaintiff has no prayers, 
if your Honor please. 


i 
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i 

_ f 

The Court: I mean you are just talking to the Court 
about a generalization. I cannot follow that. You will 
have to tell me what your prayers are, if you have any. 

Mr. Mclnerney: The point I am making is this: 

147 To start with, I do not have any written prayers. 
The only prayers that I would request would be the 

prayers which would be given based upon negligence, if 
any, of the infant plus a prayer based upon the theory 
of last clear chance of the motorman of the streetcar. If 
your Honor wants to give the general prayers applicable 
to that, it will be acceptable to me. But, as I say, I do not 
have them written. If your Honor wants them written, 
I will say the plaintiff does not have any. 

The Court: I do not know what you mean by last clear 
chance. Technically there can be no last clear chance in 
this case, unless you are going to admit that the child is 
liable for contributory negligence. 

Mr. Mclnerney: No, I am not going to admit that. 

The Court: Then, you cannot have, technically, last clear 
chance under any other circumstance. 

Mr. Mclnerney: That is right. The plaintiff has no 
prayers, if your Honor please. 

The Court: Look at the defendant’s prayers, please, 
and see if you concede any of them. 

Mr. Mclnerney: No. 1 is all right, your Honor. 

The Court: I am inclined to grant the first, second, and 
possibly fourth prayers and to reject the rest. I will hear 
you, if you have anything to say about them. 

Mr. Mclnerney: The fourth prayer, if your Honor 
jplease, is not borne out by the evidence in the case. 

148 The Court: How about Nos. 1 and 2? 

Mr. Mclnerney: One and two I will concede are 
all rignt. 

The Court: Let me just mark them “Conceded.” Now, 
No. 4, Mr. Mclnerney. 

Mr. Mclnerney: No. 4 is as follows: 
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“If you find that as soon as the motorman saw, or 
should have seen, that the infant plaintiff was going to 
run into the path of the streetcar, he then did everything 
in his power to prevent the accident, then, under no cir¬ 
cumstances, can there be a recovery in this case and it 
would be your duty to return a verdict for the defendant.’’ 

There is a definite conflict of testimony whether he did 
see the child at the point where he says he did and the 
point where the plaintiffs’ witnesses say the child was 
seen. 

Taking his testimony that the car can be brought to a 
stop very quickly going at the speed at which he was 
traveling—I think he said approximately 10 feet or 10 
or 11 feet—the witness for the plaintiff places the car con¬ 
siderably along in the street. 

“If you find that as soon as the motorman saw, or 
should have seen”— He is under a duty to see as he 
operates the streetcar down the highway. Not that he 
“should have,” because the uncontradicted testimony is 
that the child came out from the curb. 

“ • • * that the infant plaintiff was going to run 
149 into the path of the streetcar • • • ” 

Now, based upon the prayers, that would place 
the entire negligence upon the child, and all the motorman 
did when he saw the child was stop when he could or 
should have seen it. 

“• * # he then did everything in his power to prevent 
the accident * # 

He is operating the streetcar on tracks. The only thing 
he can possibly do is stop* The question is, Did he stop 
in time? Did he exercise reasonable care in stopping? 
Or should he have stopped entirely in the distance that 
the plaintiffs’ witnesses say he should have stopped in? 
This prayer, in my opinion, is definitely faulty in that 
respect 
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“• • • then under no circumstances can there be a re¬ 
covery in this case and it would be your duty to return 
a verdict for the defendant.” 

Thai would hold that, if you take the substance of the 
prayer, as soon as he saw or should have seen the child 
he didj everything in his power to prevent the accident, 
then there cannot be any recovery. There is a question 
of fact as to whether he did everything in his power, 
whether he did see the child. 

The Court: The prayer may be misleading, but what 
is wrong with the statement of law! If he stopped the 
car as soon as he either saw the child or should have seen 
it, that is all he could do. 

150 Mr. Mclnemey: That is all he could do. 

The Court: That is what the prayer says. 

Mr. Mclnemey: All right, your Honor. 

Thej Court: Wait a minute. I am leery about the prayer, 
myself. It seems to me to be a little misleading, but I 
am wondering if it does not state the law. In other words, 
if this prayer were directed to the court sitting as a jury, 
what would be the objection! 

Mr. Mclnemey: I say the objection to it would be that 
it would be imposing upon the Court as a jury the re¬ 
sponsibility of holding that the motorman could be ex¬ 
cused if he should have seen but did not see the child, but 
having seen the child, then did all he could to stop the 
streetcar. 

The Court: That is not what it says, is it! 

Mri Mclnemey: That is what it says: 
i ‘If you find that as soon as the motorman saw, or 
should have seen, that the infant plaintiff was going to 
run into the path of the streetcar, he then did everything 
in his power to prevent the accident—” 

It excuses him definitely if he did not see the child; but 
when he did see the child, if he then did everything in 
his pbwer, then he is excused. 


83 


The Court: Let me tell you how I interpret it I inter¬ 
pret it to mean that if he stopped his car just as soon 
as he saw the child or just as soon as he should have 

151 seen the child, then he is relieved. Is not that what 
what it says? You do not think it says that? 

Mr. Mclnerney: I do not think it says that. I think 
it gives him a period of time when he could have been 
operating when he should have seen the child, and if he 
did not see the child within that time, then when he did 
see the child, if he did everything to prevent the accident, 
there can be no recovery. 

The Court: My difficulty with the prayer is different 
from yours. I understand what the prayer means, and I 
think it is a correct statement of the law; but I am afraid 
it would be misleading to the jury. It seems to me the 
only thing the jury has to know is this: that here is a 
street on which the motorman says he knew children played 
constantly. It was his duty to keep a lookout, and it is 
just a question as to whether or not he did it in this case; 
whether if he had done it, the accident would have been 
prevented. Is not that the situation? 

Mr. Mclnerney: That is substantially the situation. 

The Court: That is what I am talking about. What do 
you think of the other prayers? 

Mr. Mclnerney: I object to all of them. I believe be¬ 
fore your Honor mentioned the fact that you were going 
to grant one and two there was possibly some question in 
your mind about three. 

The Court: About four. 

152 Mr. Mclnerney: I had marked objections to four, 
five, and six. 

The Court: What about three? 

Mr. Mclnerney: Three is the one we were talking about. 

The Court: No, we were talking about four. 

Mr. Mclnerney: We just finished talking about four. 

The Court: That is right. What have you to say about j 
three, five, and six? Three, five, and six leave the ques- 
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tion of .contributory negligence to this child. What have 
you to say about that? 

Mr. Mclnerney: I say the child cannot be guilty of 
contributory negligence. 

The Court: All right. What have you to say about the 
other two? 

Mr. Mclnerney: This is No. 5. It is the same thing as 
we have had before. 

“At the place of the accident in this case, the streetcar 
had a preferential right-of-way. ’ ’ 

I say it did not. 

No. 6 is a prayer that, in my opinion— 

The Court: I cannot grant a prayer like that. There 
is no use discussing it. That is just an argument to the 
jury. You can argue that to the jury. 

Gentlemen, I am inclined to think that the fourth prayer 
should not be granted. I think it is misleading. In 
153 other words, Mr. Mclnerney and I do not under¬ 
stand it the same way, and I do not think the jury 
would understand it at all. 

The defendant’s first and second prayers are granted; 
the third, fourth, fifth, and sixth prayers are denied. 

Mr. Boyd: If your Honor please, I should now like to 
submit to the Court, without waiving any rights we may 
have with respect to No. 4, what I have marked as 4a. I 
am sorry I do not have a copy of it for counsel, but I will 
indicate to him what change I made. 

In No. 4 I change the first line to read as follows: 

“If you find that as soon as the motorman should have 
seen that the infant plaintiff,” and then it picks up and 
proceeds as it was before. I will submit it to the Court 
in that fashion. 

The Court: What do you think of it? 

Mr. Mclnerney: I have the same objection, based upon 
the fact that it is an unintelligible situation. 

The Court: Suppose it read this way: “If you find that 
as soon as the motorman should have seen that the infant 
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plaintiff was apt to ran into the street, he did everything 
in his power to prevent the accident—” 

Mr. Mclnerney: “Was apt”? 

The Court: Yes. My view is that if I am driving a 
vehicle and see a child where it looks as if he is going to 
ran into the street, I have, got to get my car under 

154 control. That is my own invariable practice. 

Mr. Mclnerney: I will accept that prayer as your 
Honor has modified it. 

The Court: I do not see any reason why that should not 
be the law. 

Mr. Mclnerney: I will accept that prayer, if your Honor 
please. 

Mr. Boyd: We do not want it that way, if your Honor 
please, because it is not sufficient that he see that she was 
apt to ran into the street. 

The Court: The Court thinks it is. 

Mr. Boyd: We do not submit it as our prayer in that 
form, then, if your Honor please. 

The Court: All right, sir. X cannot grant the prayer 
as you have offered it. 

I am going to read this to the jury as the Court’s own 
instruction. 

Mr. Mclnerney: Very well, your Honor. 

Mr. Boyd: If your Honor please, not knowing whether 
the Court’s ruling with respect to defendant’s requested 
instructions Nos. 5 and 6 is directed at the verbiage that 
has been used in those prayers, I now ask the Court to 
charge that at the place of this accident the streetcar had 
a preferential right-of-way, and I also ask the Court to 
charge the jury with respect to the duty of an operator of 
a streetcar confronted with a sudden emergency 

155 not of his own making. 

The Court: Now, is there anything else? 

Mr. Boyd: May I ask the Court to rale on my request, 
so that I will know how to conduct my argument? 
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The Court: You may argue your case in any way you 
see fit. If your argument is not proper, the Court will 
stop you. The Court does not think there is anything im¬ 
proper in making an argument to correspond with what 
you are suggesting. But whether I will do what you want 
me to do at the conclusion of the case depends entirely 
upon the course of the argument—that is, it will depend 
largely upon it. There is certainly no difficulty about your 
being able to argue the case in the way you say. 

Mr. Boyd: May I just say, for the purpose of the 
record, that if the Court does not indicate to me in ad¬ 
vance of my argument whether those propositions are the 
law and that the Court will so instruct the jury, I do not 
know how to conduct the course of my argument. 

The Court: Well, if you do not, sir, that is your fault 
and not the Courts. The Court has told you to argue 
your case. The Court is not going to restrict the argu¬ 
ment, but it is not the Courts duty to argue your case in 
its instructions. 

• Is there anything further before the Court? 

Mr. Boyd: No, your Honor. 

156 The Court: All right. We will take a recess until 

1:45. 

(At 12:25 p. m. a recess was taken until 1:45 p.m. 

of the same day.) 

. 

| AFTERNOON SESSION 

The trial was resumed at 1:45 p. m., upon the expiration 
of the recess. 

(The jury returned to the courtroom.) 

i 

(Counsel for both sides approached the bench and 
conversed with the Court as follows:) 

Mr. Boyd: If your Honor please, I wanted to advise 
counsel that in my argument I do not intend to make any 
mention of damages. Consequently, I think that any ar- 
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gument with respect to that should be made in the argu¬ 
ment in chief, because whatever follows my argument is 
rebuttal, and I think if no mention is made of damages 
by me, I think any argument along that line by counsel 
for the plaintiffs could not properly be rebuttal argument. 

Mr. Mclnerney: Do you want to make that stipulation 
before the jury? 

Mr. Boyd: I do not see that there is any necessity for 
making it before the jury. It is just so that you cannot 
say that by not knowing in advance what my intentions 
were, you had not devoted adequate time to it. 

Mr. Mclnerney: If you argue the case at all as to how 
the accident happened, you argue damages merely be¬ 
cause— 

The Court: What is the point you are trying to 
157 get at? I do not just get it. 

Mr. Boyd: If your Honor please, I was telling 
counsel that in my argument I do not intend to argue the 
measure of damages. 

The Court: All right. j 

Mr. Boyd: I was telling him that so that if he intended ! 
to argue that point, he could devote as much time as he 
thought profitable to do in his argument in chief. Since I 
do not intend to argue the matter of damages, I do not j 
think he should in his rebuttal argument argue the ques¬ 
tion of damages. Otherwise, it would not be properly re¬ 
buttal. 

The Court: I should think you ought to argue your case 
fully. My view is that the plaintiff should argue his case 
fully in his opening argument and that his closing argu-j 
ment should be in rebuttal. Of course, when we say re¬ 
buttal, almost any argument is rebuttal; I understand that. 

Mr. Boyd: I do not want to have to interrupt counsel, 
and if I understand your Honor’s ruling, he may in his re-| 
buttal argument argue damages, even though I have made 1 
no mention of them. I shall not undertake to interrupt his 
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argument but shall just make the point in the record now, 
if the Ccjurt please. 

The Court: All right, sir. How much time do you want? 
About 40| or 45 minutes altogether? 

Mr. Boyd: I will confine myself to that. 

158 The Court: I have a meeting with Judge Groner 
and Judge Bailey at half past three, so if you do 

not finish by that time, you will have to finish in the morn¬ 
ing; that is all. 

Mr. Mclnerney: Do you want to do this: divide the 
time between now and 3:30, so that we can argue the case 
in its entirety and let the jury be charged in the morning? 

The Cburt: You ought not take a great amount of time 
to close. You should take 30 minutes to open and 15 
minutes to close. 

(Counsel returned to the trial table.) 

(Mr. Mclnerney made an opening argument on be¬ 
half of the plaintiffs.) 

(Mr. Boyd made an argument on behalf of the de¬ 
fendant.) 

(The Court charged the jury as follows:) 

The Court: Ladies and gentlemen: At the request of 
counsel, there are two instructions which the Court has 
granted and which the Court will now read: . 

The burden of proof is upon the plaintiff to establish by 
a preponderance of the evidence that the operator of the 
streetcar was guilty of negligence and that such negligence 
was the proximate cause of the accident. Unless you find 
that the plaintiff has carried this burden, it is your duty 
to return a verdict for the defendant. 

159 If you find that the motorman of the streetcar was 
not guilty of any negligence, then it is your duty to 

return a verdict for the defendant. 

The Court thinks that a case like this is must be treated 
in a very practical manner. The law does not impose upon 
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a child of five years any burden for negligence. The law 
recognizes the same thing that you and I recognize: that 
is, that a child of five years is apt to do almost anything. I 
It is full of life and exuberance, it is thoughtless, and it 
simply goes here and there. 

An adult in conducting himself has got to recognize that 
fact and guide himself accordingly, of course. 

Now, there is no evidence in this case that this streetcar ! 
was traveling at an excessive speed. The question here is 
whether or not this motorman conducted himself in this 
situation with a reasonable degree of care; whether he 
handled the situation as a person of reasonable competence 
under the same circumstances would have handled it. 

That, as I said before, is a matter for you to decide: 
for instance, whether he saw the child as soon as he should 
have seen the child if he had been keeping a proper lookout; 
whether after he saw the child he acted as quickly as a 
person who was exercising reasonable care would act. Of | 
course, we all understand that when a person is confronted | 
with an emergency there is a different reaction time 
160 with different individuals. 

There is nothing further for the Court to say ex-! 
cept to exercise your sound common sense in this case, in 
passing upon the question as to whether or not this man, 
as I said before, was keeping a proper lookout and sawi 
the child when he should have seen the child, and whether 
or not after he saw the child he acted with reasonable! 
promptitude in stopping his car. 

There is one other thing. If you find for the defendant^ 
your verdict will simply be for the defendant. If you find 
for the plaintiffs, you will bring in a verdict for the child—| 
one verdict for the child and the other verdict for the 
father. 

Is there anything else, gentlemen? 

(Counsel for both sides approached the bench an4 
conversed with the Court as follows:) 




) 


90 

Mr. Boyd: In accordance with the rules, I renew the 
objections heretofore made. 

If your Honor please, I ask the Court to charge the jury 
that the streetcar had a preferential right at the place 
where this accident occurred and that the motorman, so 
long as he operated the streetcar in a lawful manner, had 
the right to assume, until reasonable circumstances would 
have suggested otherwise to reasonably prudent men, that 
that preferential right would be observed. 

The Court: I think I have covered those things. I think 
I have covered that. 

161 Mr. Boyd: I have one additional point: that where 
a man is confronted with a sudden emergency not 
of his own making, the law does not hold him to the same 
degree of care as where he has time for reflection. 

The Court: That is a question of fact. That is known 
to every human being who has got good sense. I cannot 
go into that. 

(Counsel returned to the trial table, and the trial 
was resumed as follows:) 

The Court: The jury may take the case. 

(At 2:58 the jury retired to consider its verdict.) 

(At 4.33 p. m. the jury returned to the courtroom, 
and the following occurred:) 

The Court: Mr. Foreman, I understand that there is 
some inquiry you would like to make of the Court. 

The Foreman of the Jury: Yes, sir. We would like to 
have instructions about the amount. Can we specify the 
amount! 

The (Sourt: Oh, I see what you mean. The amount 
claimed, sir? In other words, in the case of Peggy Ann 
Gamble, if you should find a verdict for the plaintiff in 
the case of Peggy Ann Gamble, the amount cannot be more 
than $25,000. If you should find for the plaintiff Charles 
F. Gamble, then in the case of Charles F. Gamble the 
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amount cannot be more than $10,000. Is that the informa¬ 
tion you wanted) 

The Foreman of the Jury: Yes, sir. 

162 Mr. Boyd: May we approach the bench before 
the jury retires! 

The Court: Yes. 

(Counsel for both sides approached the bench and 
conversed with the Court as follows:) 

Mr. Boyd: If your Honor please, I am not sure that 
what the jury wanted to know was the outside limits. I j 
think what they wanted instruction on, in view of the re¬ 
quest, and what the Court should charge them on, are the 
elements that should be weighed by them. 

The Court: They did not say that at all. I am answer- j 
ing their question. 

Mr. Boyd: Very well, sir. * j 

The Court: Is there any doubt about what the question 
was f 

Mr. Mclnerney: I think it was very clear and answered j 
very well. 

(Counsel returned to the trial table.) j 

. I 

The Court: All right. You may retire. | 

(At 4:35 p. m. the jury again retired to the jury- 
room.) 

i 

(At 4:50 p.m. the jury returned to the courtroom 
and rendered its verdict as follows:) 

The Deputy Clerk: Mr. Foreman, has the jury agreed j 
upon its verdict? 

The Foreman of the Jury: They have. \ 

163 The Deputy Clerk: In the matter of Peggy Ann ! 
Gamble against the Capital Transit Company, do 

you find for the plaintiff or the defendant? 

The Foreman of the Jury: The plaintiff. 
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The Deputy Clerk: In what amount? 

The Foreman of the Jury: One thousand. 

The Deputy Clerk: In the matter of Charles F. Gamble 
against the Capital Transit Company, do you find for the 
plaintiff pr the defendant. 

The Foreman of the Jury: The plaintiff. 

The Deputy Clerk: In what amount? 

The Foreman of the Jury: One hundred and seventy-five. 

The Deputy Clerk: One hundred and seventy-five? 

The Foreman of the Jury: That is right. 

The Deputy Clerk: Members of the Jury, your foreman 
says that in the matter of Peggy Ann Gamble against the 
Capital Transit Company, you find for the plaintiff in the 
sum of $11000; and that in the matter of Charles F. Gamble 
against the Capital Transit Company you find for the 
plaintiff in the sum of $175. That is your verdict, so say 
you each and all? 

(The members of the jury answered in the affirma¬ 
tive.) 

(At 4:52 p. m. the trial was concluded.) 

164 Washington, D. C., 

Thursday, December 20, 1945. 

(In response to a request by the Court for a meet¬ 
ing with counsel, Mr. Benson appeared for the plain¬ 
tiffs and Mr. Boyd and Mr. Williams for the defendant. 
The following discussion occurred at the bench:) 

The Court: What I wanted to call to counsePs atten- 

i 

tion was the fact that we were discussing a prayer which 
was 4-A, |and I amended that prayer, stating that I would 
grant it as my own instruction. Later I concluded that 
the prayer was not correct, and I did not give it to the 
jury. But I failed to say anything to counsel about the 
fact that I had changed my mind. I just wanted to call 
counsePs! attention to that while it was fresh on my mind. 

i 
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165 The Court: The only thing I called you gentlemen 
for this morning was to call your attention to the fact 
that after stating to counsel that I was going to grant as my 
instruction prayer 4-A as amended by me, I decided that 
the prayer was not what it should be, and I did not call 
counsel’s attention to the fact that I was not going to in¬ 
struct the jury on that. I did not instruct the jury on that, 
and I just wanted to say so while the matter was fresh on 
my mind, in case the case went to the Court of Appeals. 

m. 

EXHIBITS. 

172 Filed Mar 5 1946 

Exhibit C3 

Defendant’s Requested Instruction No. 3 

Even though you should find that the operator of the 
street car was guilty of negligence, nevertheless if you also 
find that the infant plaintiff was likewise guilty of negli¬ 
gence which contributed as a proximate cause thereof, then 
there can be no recovery in this case and your verdict musf 
be for the defendant. 


173 Filed Mar 5 1946 

Exhibit C4 

Defendant’s Requested Instruction No. 4 

If you find that as soon as the motorman saw, or should 
have seen, that the infant plaintiff was going to run into 
the path of the street car, he then did everything in his 
power to prevent the accident, then under no circumstances 
can there be a recovery in this case and it would be your 
duty to return a verdict for the defendant. 
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174 Filed Mar 5 1946 

Exhibit C-4A 

Defendant’s Requested Instruction No. 4A 

If you find that as soon as the motorman should have 
seen that the infant plaintiff was going to run into the path 
of the street car, he then did everything in his power to 
prevent the accident, then under no circumstances can there 
be a recovery in this case and it would be your duty to re¬ 
turn a verdict for the defendant. 

175 Filed Mar 5 1946 

Exhibit C5 

Defendant’s Requested Instruction No. 5 

At the place of the accident in this case, the street car 
had a preferential right-of-way and all persons were re¬ 
quired by law to observe such right-of-way, and while op¬ 
erating his street car in a lawful manner, the motorman had 
the right to assume, until circumstances would have sug¬ 
gested the contrary to a reasonably prudent man, that no 
person would run out into the path of his street car. 

176 Filed Mar 5 1946 

Exhibit C6 

Defendant’s Requested Instruction No. 6 

If you find that the motorman of the street car was sud¬ 
denly confronted with an emergency not of his own making, 
then he should not be held to the same degree of care which 
comes only with calm deliberation. And if you find that, 
confronted with such a sudden emergency, he acted as a 
reasonably prudent person might have acted under the same 
circumstances, then you should find in favor of the defen¬ 
dant, even though you also find that a wiser course might 
have been suggested had there been time for more careful 
consideration of the situation confronting the motorman. 


6581"?" 40 




